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NATURALIZING FAPANESE IN 
: AMERICA. 


----.-_-~}-_ - — 
(Translated from the Fiji Srimpo.) 


In our last issue, we mentioned that Americans, 
from their perplexing experiences with Chinese, are 
entertaining serious apprehensions as to the emi- 
gration into their country of our countrymen, the 
more enterprizing of whom have become aware of 
the advisability of going abroad; and we further 
took the trouble to expose the folly of such ap- 
prehensions. Connected with the distrust of Ame- 
ricans in regard to Japanese, there is another 
matter of grave importance which we cannot pass 
by with indifference. We refer to the circum- 
stance that a class of Americans, applying 
their feelings of dislike toward Chinese to our 
people without the least discrimination, are loud 
in discussing the necessity of prohibiting the 
emigration of Japanese. Their arguments may 
be summed up as follows. In 1872, the United 
States Government made an enactment respecting 
the emigration and naturalization of foreigners, 
restricting the right of naturalization to the white 
race and to African negroes; and when, in 1876, 
laws were established prohibiting the naturaliza- 
tion of Chinese, no enactment was made granting 
other people, apart from the Chinese, belonging to 
the yellow race the right of naturalization, From 
this circumstance the inference is drawn that 
Japanese, being neither whites nor negroes, are 
excluded from the right of naturalization. The 
Americans who differ from this view urge that the 
primary object of the enactment of 1872, was to pre- 
sent Chinamen from being naturalized, and that the 
later specific enactment of 1876 was made, in order 


that no ambiguity might remain as to the purpose of | 


theearlierlaw. Thusthe object aimed at was to deny 
Chinamen the privilege of being made Americans, 
and there ought to be no question as to the natura- 
lization of Japanese. Public opinion isin this way 
divided in the United States of America. Which 
of these conflicting interpretations of the American 
law is correct, is a question about which we do not 
cage much. Even granting that the enactment 
of 1872 really disables Japanese from becoming 
citizens in the American Republic, we have no 
doubt that Americans will readily avow their 
intention to amend the law and treat us on a 
better footing. Now on what grounds do they 
dislike Chinamen? The Americans were the first 
people who destroyed all the distinctions that 
wealth and social position give _rise to, and in the 
face of this circumstance, it is inexplicable why 
they shauld” attempt to prevent other people from 


enjoying their natural rights of liberty. Does their.) 


dislike of the Chinese arise from the fact that the 


latter have a yellow, instead of a white, complexion ? |. 
This is hardly conceivable, for the African Negroes, | 


whose complexion differs from that of the whites 
far more than does that of Chinamen, are allowed 
to be naturalized. It will, then, be evident that 
the colour of the skin has nothing to do with the 
matter. In our opinion, the causes of America’s 
unwillingness to admit Chinamen to citizenship are 
principally the following. In the first place, the 
Chinese people do not like Western civilization, and 
in political, religious, and social affairs and even in 
their mode.of living, they persistently stick to their 
own civilization asthe best on earth. Even those who 
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live in America amidst civilized people still carry 
pig-tails on their heads, wear their native costume, 
eat rice, and worship idols. However long they, 
may remain there, no impression seems to be made 
upon their minds; and it is quite natural that 
Americans should hold them in extreme detesta- 
tigh. In the second place, the Celestials are in- 
dustrious and frugal, but they are the most par- 
simonious of people. As soon as they accumulate 
a sufficient amount, they pack up their furniture 
and go back to their native country leaving nothing 
behindithem. This is another circumstance that 
has led to their unpopularity in Ameriga. Lastly, 
Chinamen are noted for their unclean 
Everywhere they go they care nota whit to offend 
other people by the obnoxious-.aroma ‘of their 
persons. These three circumstances are the most 
important reasons of the Ameritan detestation of 
Chinamen. Now, turning to Japanese, no one will 
deny that they have nothing in common with these 
peculiarities of Chinamen. When was there a 
nation as enthusiastic as the Japanese to cast off 
its old and antiquated customs and manners and 
to adopt those of civilized countries? In religion, 


habits. 


| politics, science, arts, military affairs, dfriculture,! 


commerce, and even in the modes of living, no 
reluctance is shown to copy from the West. Some 
of our countrymen go even so far as to dislike our 
yellowish complexion, and propose the encourage- 
ment of intermarriage as a means of ifmproving the 
ract. Indeed, in the magnanimity and liberality of 
our views, we do not yield a step to the people of 
America; and superficial people even denounce 
us as an unpatriotic people. There is no gain- 
saying then that in this respect we are very 
different from the Middle Kingdom. Next with 
regard to monetary matters, we go to the opposite 
extreme of the Chinese character; we are more! 
prone to spend, than we are skilful to make, money. 
In point of economy we stand far behind Chinamen ; 
aad notwithstanding that the more far-sighted of 
our countrymen sincerely lament the extremely un- 
economical habits of the nation, it is not an easy 
task to change the customs which took several 
centuriestoform. Lastly, cleanliness of the person 
almost constitutes a natural characteristic of the 
Japanese nation. Not only the Chinese but also the 
civilized people of Europe and America are in the 
eyes of Japanese very unclean. That we are the 
most cleanly people on earth, the Americans them- 
selves will fully agree. 


As argued above, there is nothing objectionable 
in our being naturalized in America. If the Ame- 
rican people will take a little trouble to look | 
closély into the matter, they will only be too willing 
to admit our countrymen into citizenship. If they 
persist in making no distinction between us and 
Chinese and attempt to deny us the right of natur- 
alization, we shall be ready to defend the honour 


of the Japanese nation against their iniquitous 
actions. 
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as follows :— — 
Crrvas axon Prerecrvures. 


PATIENTs. 
Torys iabuvchoctdhiatintsdss ove 40 4,814 
Tek, 1§ Rural Divisions ... 4,212 
Kydto ..... 1 836 
Kyoto, Two Upper ‘and Lower 
ee eee 1,362 
Osaka ...... 14,515 


Osaka, 4 Rural Divisions and 


Nishinarigori SET Sete ese «es 8,583 
anagawa..  eeeaee sarees 4,650 
Yokohama Division. 2,498 
ee ee 4,540 
| dbe a & ttteveceetweceeceseee E,SIS 
agasaki .............. Racoes ver 673 
Nagasaki Division ........... 329 
Niigata .. a 2,790 
Niigata Re iss cectin 302 
IRR bas 60s sccsccesceseses ses 326 
<<  ee e Deerceeresees ereseecsecs 1,054 
ere 221 
RURNneEE AREMIN vos. snccddcecdccce sce 31 
ow ldiadtidptheaseessteces 1905 
Mie ...... 872 
Aichi .. i dbidsocdeimivesebin 649 
Shizuoka . Aah cks ci sectecvhse sad 148 
PEE Tontinsecccccecotecies ces 559 
NAD Adhith véepsccvesceveccouaps 218 
Gifu ...... 83 
Satis ivecs keke ccheic cectabses $22 
I Sah scn.cxpaeen see os<¥4<00 12 
Fukushima 25 
SEebAths iathbenstccabesccessvees " 
Sth cddecvabdntedocccess os ses 257 
Yamagata 162 
ES 972 
Fukui 1.459 
ID kc'.sn ss dbabbeetbes<coghows 465 
Toyama  ........+ SS see 3,688 
| NTR: “one » 137 
Shimane ..«...:.. a ae f 637 
SIIB soc cna cheinbctned<scsiceos 1,564 
Se er ore 3,789 
RIGID: s odie ce +cvacceesess 1,915 
Wakayama «2.0.5.6. .ccccceecsenees 1,901 
I, dadb i cece ce ccncesces 444 
SEED GapnckasSUabhs. cc cccveysce: .. 2,630 
| Rocke. ......00 eetihen ce Svedheth one 833 
Fukuoka ...... AUER Ge'secéees voces 671 
RUUD Usk cacecncstiinevescnceseccce 295 
| SEE: ot eee 422 
Kumamoto ciscce ses cce cesses. — (D 
eee Se arene 14 
re hima... eee 10 
ido Lecal Administra. 
ie Badin cc cvesccpeansescccces 33 
Branch Administration, Hako- 
GBD cwedabtahaowines.. od 240 


59,187 
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} Tue total number of cholera cases and deaths 
ce the epidemic first appeared, as reported by 
e Sanitary Bureau of the Home Department, 


Deatus. Present month has been as follows :— 
2,052 Deatrus. 
a Dare. New Caees. New Cases. Onn t as 
APS September tst.. 347 126 98 
September 2nd 321 176 99 
1,093 September 3rd 310 102 65 
Hi,ti2 September 4th 249 125 135 
September sth 272 7. 96 
6,803 september 6th 243 92 go 
cas Pethaps it is still premature to draw any hard- 
3,408 | and-fast inference from these figures, but, as 
and they stand, they are certainly encouraging, es- 
182 | pecially when taken in connection with the fact . 
i that every day brings us nearer to the crisp, in- 
144 | Vigorating weather of autumn. Tdkyd is pe- 
oe culiarly unfortunate in one respect. Since the 
03 ss 
1s | early part of July, the city has not been visited 
ee by any raia sufficiently heavy to replenish the 
a wellsand flash the sewers. The neighbouring dis- 
= tricts have been much happier. To the norih and 
2 : 
38 west heavy showers have fallen at comparatively 
43 ' short intervals, and as the principal rivers which 
— enter.the capital come from those districts, we 
14 have the curious spectacle of a parched city 
ia standing by the side of overflowingstreams. Even 
67 | atyphoon would be welcome to clear the air and 
a wash the streets. But without this aid the poison 
2909 | Seems to be losing its virulence. [Experience 
2,154 | shows that the descending side of a cholera curve 
. gee? a : Ihe, ; 
asc IS IN general ver) irregular. Especially towards 
806 | ie end, it is apt to trail off into a series of! 
2,41 ' , 
>: zigzags, some of whose vertices reach alarming 
1,273 | heights. We have seen such a phenomenon in 
e Yokohama during the past few days, and we = 
487 | shall doubtless see it in Tdky6 also, ep h | | 
aa the general tendency of the disease may be | 
213 | downwards. | 
41 
12 
3 
14 
149 


» 37,554 


The figures. for Téky6 are up to the 17th and 
or other prefectures to the 16th ultimo. 
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Haprity the cholera seems disposed to take a 
downward -course Tokyé6s It apparently 


in 


reached its.climax on the ast instant, when 347 
new cases were reported. Its course during the 
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because counsel for the accused was not yet fully 
instructed. The matter of whether he was a de- 
serter or not—whatever decision the court-martial 
might arrive at could not influence the ‘decision of 
this Court. It was for the prosecution to prove 


“ithat Watkins was a deserter. The evidence ad- 
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Before Warren Green Esq., Consul-General. 
Monpay, May 17th, 18386. 


THE FULLERT CASE. 

The case of P. C. Fullert, who is now under ar- 
rest on a charge of assisting in desertion, came up 
to-day. 

The Consul-General intimated that the only thing 

to be done would be to draw for associates, there 
having been none drawn. 

_ Mr. Kirkwood, who appeared to prosecute on be- 
half of the United States Government, said he did not 
know whether before proceeding to draw for asses- 
sors he should make an application that the trial be 
postponed. His grounds for making that ap- 

lication were that he understood the principal 

m this case, Mr. Watkins, was at _ present 
undergoing trial by court-martial for the offence 
in which accused here was charged with aiding 

and assisting him. He rather doubted whether 
this Court had the power to try the case 
until the trial by .court-martial for the charge 
of desertion were completed. Several states he 
knew had conferred power on their Courts, but he 
doubted whether these extended to this Court; 
and in any case he thought it would be very 
inadvisable to proceed while the principal was 
under trial. He was informed that the trial 
would last some little time, and he would on 
behalf of the Government suggest thatthe terms 
of the bail be made less onerous than they ‘are at 
present. 

Mr. Lowder said he must certainly object in the 
interest or his client, the accused, to any postpone- 
ment of this trial. He failed to see from what Mr. 
Kirkwood had said that there was anything 
that ought to induce the Court to postpone the 
trial. Every person accused of a crime is entitled to 
be brought to trial speedily, and he had to ask on 
behalf of his client that the trial might not be 
postponed. What had been said was that the 
a was about to be tried by court-martial. 

ut the accused in this case was accused of a 
definite crime, not of being accessory to a crime. 
He was, therefore, principal himself; Paymaster 
Watkins was not principal. 

The Consul-General said the crime with which 
the accused was charged was that of assisting in 
desertion, and harbouring after desertion. He 
fancied that it would be essential to show that 
there was desertion. He understood it was the 
custom in military courts to regard a report from 
the commanding officer as prima facie evidence of 
desertion. As in this case it would be necessary 
first to show that the desertion had taken place, he 
fancied it would be more indicative of respect for 
the naval court to wait until they had taken action. 
At the same time, he was far from being desirous 
of placing a heavy bail on the accused. He felt 
that the justice of the case would demand that the 
trial be postponed, but that the bail be fixed at 
such a figure as could be raised by the accused. 

Mr. Lowder understood that the trial of Watkins 
would probably be postponed for at least a week 


duced before the court-martial, or the decision of 
the court-martial could not be any evidence in 
this case. It was for the prosecution to prove by 
direct evidence that Watkins was a deserter, and 
whether the court-martial came to that conclusion 
or otherwise could not, he submitted, influence the 


decision in this Court. 

Mr. Kirkwood said the law of the case was laid 
down in Bishop on Criminal Law, section 667, from 
which he quoted in support of his application. 


The Consul-General thought Nr. Lowder’s point 
was well taken, that the décision of the court- 
martial would not be binding on this Court; but 
it would be of great moment and effect on this 
Court, and besides the fact that the court- 
martial was in course of operation at the same 
time as this Court would cause a conflict of wit- 
nesses called before both courts. He was inclined 
to think it would be advisable to postpone, but as 
he was not definite in the matter he was willing to 
hear farther argument. 

Mr. Lowder said he certainly objected most 
strongly on behalf of his client to any postpone- 
ment, and he had to ask that accused be brought 
to a speedy trial. He based his application on the 
second rule of the Criminal Procedure of the Court. 

Mr. Kirkwood said speedy trial there plainly 
meant consistent with the ends of justice, and in 
asking that the case be postponed he simply had 
the same object in view. He thought if the Court 
made the bail somewhat lighter, so that it should 
not be unduly hard, that was as much as could be 
expected. 

Mr. Lowder said his client was not an American 
citizen, had no friends, and had been taken out of 
his ship. He (Mr. Lowder) had tried to procure 
bail but was unsuccessful. He could not produce 
American citizens who would give bail to any 
amount, and therefore the effect of the postpone- 
ment would be that the accused would be kept in 
prison until the end of the court-martial, which 
might probably last for three months, as far as he 
could see. If that trial were postponed as it was 
likely to be for at least a week, to give Mr. Wat- 
kin’s counsel time to prepare his defence, there 
could be no objection to such witnesses as were 
required in this case coming off from the ship this 
afternoon or to-morrow. 

The Consul-General said the fact of the accused 
being unable to procure bail was of very great 
moment in the matter. From what he knew, he was 
satisfied that the court-martial would occupy not 
less than six weeks and probably three months, and 
the effect upon the accused would be manifest! 
unjust. He therefore declined the motion, fd 
though he would rather grant it if the accused 
were able to procure bail. 

Mr. Kirkwood said that unless expressly author- 
ized by statute the common law did not allow an 
accessory. 

The Conse Connial said accused was not an 
accessory ; he wasa principal, charged with assist- 
ing desertion. 

r. Kirkwood said that was being accessory to 
the offence of desertion. 

The Consul-General said the offence of desertion 
did not come before this Court at all: it was a 
naval offence tried before a court-martial. 

Mr. Kirkwood said the desertion must be proved. 

The Consul-General said this Court could take 
judgment on the point whether as a matter of fact 
Vatkins did desert. : 

Mr. Kirkwood— You have to prove that the prin. 
cipal crime was committed, and I maintain that 
by common law you cannot do that as long 
as the hapa is inaccessible and the case 
against him is being tried. 

Mr. Lowder remarked that Paymaster Watkins’ 
trial might last over a year. Was his client to be 
detained until it should suit the convenience of the 
court-martial to try Watkins. He thought the 
mere statement of such a proposition was enough 
to refute it. This man was not accused of being 
accessory to anything; he was accused of a de- 
finite crime. There might be an accessory to the 
crime of murder—either before or after, and then 
the indictment contained a charge of accessory to 
the murder either before or after, the murder was 
committed. ‘There could not be an accessory here; 
there could be an aider, abetter, and assister, but 
there could not be an accessory to the principal 
crime of desertion. 

Mr. Kirkwood said an accessory was “one who 
participates in acrime too remotely to be deemed 
a principal.” 

_ The Consul-General said he would reserve de- 
cision on the point, and notify counsel in the fore- 
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noon as to w action he would take. It was 
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impossible to go on with thé Yejal now because 
associates had not been drawn and the case was 
one that required associates. Even though the 
point had not come up it was clearly impossible to 
gO on. 

In the course of some discussion that followed, 

Mr. Kirkwood mentioned that Paymaster Wat- 
kins would be his chief and first witness. 

Mr. Lowder said he might state, perhaps, that if 
the case were called this afternoon he would have 
various technical points to raise, and somewhat 
lengthy arguments would probably follow on each 
of those points. Therefore it mi ht not be neces- 
cessary to call any witness this afternoon. 

The accused was then brought into Court and 
associates and alternates were drawn with the 
following result :—Associates G. H. Prichard and 
Frank Munn, alternates CC. P. Low and T. L. 
Brow cr. 

On resuming at two o'clock, 

Messrs. Brower and Munn took their seats on 
the be nch as Associates. 

Mr. Lowder said beforethe assessors were sworn 
he had a motion to make, based on article 3, para- 
graph 2 of the Constitution of the United States, 
which said, ‘‘ The trial of all crimes, except in cases 
of impeachment, shall be by jury.’’ He therefore 
had to demand on behalf of his client that this 
case should be tried, not with Assessors but, in ac. 
cordance with the Constitution of the United States, 
by a jury. 

The Consul-General said that poimt had been 
raised before in several cases, but more particularly 
in the case of one Ross, when it was decided, he 
thought by the Minister, Hon. John A. Bingham, 
He should act upon that opinion. 

Mr. Lowder made a formal demand that 
his objection to the constitution of the Court be 
noted on the ground that it was contrary to the 
Constitution of the United States. He then asked 
whether the Assessors in this Court were to act as 
a jury ; that was to say, whether they had any voice 
on questions of law. 

The Consul-General quoted from the decision of 
Mr. Bingham in the case of Ross to the effect that 
“it is the duty of Assessors in Consular Courts not 
only to decide questions of law but of fact also.” 

Mr. Lowder took it then that they had a voice 
in the decision of a point of law; because he was 
about to raise a point of law. In English Courts that 
point would necessarily be raised before the jury 
was sworn, but if the Associates had a voice in the 
decision of law he had no farther objection to their 
being sworn—in fact they would have to be sworn 
before he could ratse it. 

The Consul-General took it from the decision 
that he had just read that they had a voice, and he 
would so rule. 

The Associates were then sworn. 

‘The Consul-General then said, with reference to 
the question which arose this morning as to the 
trial, that in view of the fact that the crime 
of desertion from the navy was not within 
the jurisdiction of the Court, and that the crime of 
assisting in such desertion was, and in view of 
the fact that he was of opinion that the prisoner is 
charged in the indictment as a principal and not 
as an accessory, he should continue the case. 

The charge was then read as follows :— 

Richard McCance, an American citizen, on information 
and belief on oath complains that Peter C. Fullert, master 
of the United States schooner Arctic, of Yokohama, and 
within the jurisdiction of this Court at or near Kaneda 
Bay, near Yokohama, on the 23rd day of April, 1896, un- 
lawfully did aid and assist George R. Watkins, an officer in 
the naval service of the United States, in deserting from 
said service, and did from the said 23rd day of Apnmil until 
the sth day of May, 18*6, harbour, conceal, and protect the 
said George R. Watkins knowing him to have deserted 
from the said service. . McCance. 

Sworn to and subscribed before me this 15th day of May, 
18386. . G. H. ScipMoRE, 
Vice Consul-General of the United States, Kanagawa. 
Mr. Lowder—That is the whole charge; all that 
contained in the document? 

The Clerk of Court (Mr. Scidmore)~Yes, that 
all, 

Mr. Lowder—Then, before the accused is called 
upon to plead, L would ask whether the original 
charge dated 8th May is withdrawn or abandoned. 

Mr. Kirkwood—This is the amended charge. 

‘The Consul-General— You withdraw the original. 

Mr. Kirkwood—Yes. 

The Consul-General—This, as I understand it, 
embodies the first charge and others. 

Mr. Lowder—I wish to know definitely whether 
this is substituted for the first one, because, if it is 
not, it is impossible for me to plead to them both. 

Mr. Kirkwood—This is the first charge amended; 
all the charges are included in the last charge. 

Mr. Lowder then read the first charge as 
follows :— 

R. McCance, on information and belief on oath, complains 
that P. C. fullert, a seaman of the United States, and within 
the jurisdiction of this Court, at or near Bay, near 
Yokohama, on the 23rd day of April 1836 unlawfully did aid 
and assist G. R. Watkins, an ices in the Naval Service 
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1886, and I certify that | have reasonable 
lieving that the contents of the within 


U.S. Cansul-General. 
This Mr. Lowder presumed, was the charge upon 
which the prisoner was arrested. Jhere was 
another charge dated seven days afterwards, and 
he wanted to know which of them he was to pro- 
ceed upon. He wished to know definitely what he 
had to meet. 

Mr. Kirkwood said the second, of course. 

Mr. Lowder said he had to object to the second 
charge, then, on several grounds, and to ask that it 
be quashed. . He based his first objection on Rule 
1 of the Criminal Proceedings ofthis Court. After 
quoting the rule, Mr. Lowder said there was no 
certificate on the second charge in writing that the | 
judge of the Court had reasonable grounds for 
believing that the contents of the same were 
true. This was no mere technical objection, as 
would have been apparent to his Honour from the 
first objection that he raised to this indictment. 
It had been laid down by the Court that a 
person accused of a crime before this Court was 
not entitled to be tried before a jury. According 
to the Constitution, he had not only the right but he 
could not be tried until the grand jury had brought 
in a bill against him, and he presumed that the 
latter part of the rule meant that the judge 
of the Court should in a measure take the 
eee of the grand jury—that was to say he should 

ring a trwe bill. In the courts at home an in- 
dictment came first before the grand jury and 
unless the grand jury wrote on the indictment “a 
true bill” the accused was entitled to be acquitted. 
He presumed the rule meant that the judge of the 
Court should in some measure take the place of 
the grand jury and certify on the charge that he 
had reasonable grounds for beliving that the con- 
tents were true. In the absence of that finding of 
a true bill he maintained that the accused should 
be acquitted. His second point was based upon 
Rule 2, and on that he pointed out that 
his client had not been supplied with a cer- 
tified copy of the complaint made against him. 
He had a copy of the paper that was served 
on the accused, and it was not certified to be a true 
copy of the charges. On that point also he should 
ask that this indictment, complaint, or charge, or 
whatever it might be called, should be quashed. 
The third point was of greater weight than either 
of the two he had already raised and would, he 
thought, at once appeal to the reason of his Honour 
and the two gentlemen who were associated with 
him in the trial of this particular point of law. It 
was based on the 4th and goth rules governing 
criminal proceedings in this Court. After reading 
these rules, Mr. Lowder said it would be apparent 
to any body looking at the substituted charge that 
there were two offences charged, and for that 
reason he formally demurred to the charge. 
These were his three points, and he thought 
if the Court had followed him with attention it 
would be seen that they were very serious and 
weighty points, indeed, upon which he asked that 
the case should be quashed. He had not in his 
library, he was sorry to say, an American text- 
book on criminal practice. He apprehended it 
was pretty much the same as at home, and in 
order that Mr. Kirkwood might answer all his 
points he would say that at home when a demurrer 
of this kind was entered, if it were decided in 
favour of the defendant, as he presumed this would 
be, the judgment would be that the accused be dis- 
missed and discharged from the premises. Heasked 
therefore on the three points he had raised that: 
the Court would take them into consideration and 
that his client might be dismissed and discharged 
from the complaints made against him. He 
might add that the first charge, so far as he under- 
stood it, was not to all the objections he had 
raised—raised really on the amended charge. 

Mr. Kirkwood said the first objection, if it ap- 


lied at all, could only apply to the original charge. 
He had no notice that these objections were to 
taken and he was not red for them in any 
way, but it was clear that the rule referred to by 
Mr. Lowder ve ape only to ings taken 
before arrest. charge in this matter was pre- 
ferred, as appeared by the record, after arrest. 


The next point, as to furnishing a certified 
of the charge, also ied to a similar charge—not 
to a charge made subsequent to arrest. ough 


at the moment he had not authority, he would 
say as to the third point that this was one con- 
tinuing offence. One offence was desertion; he 
was charged with assisting aiding and abetting in 
that, and then of harbouring. were not 
charges of separate offences, were continuing, 


in connection with one crime; and it was-in order | 
to protect an accused, say from such a cllarge as 
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being made after arrest 
he Constitution of the United 
the rules of this Court. The fifth 
amendment of the Constitution said that “ no per- 
son shall be deprived of liberty without due process 
of law.” This Court would therefore assume that 
his client was not deprived of liberty without due 
process of law, and the question then was: what 


was due of law? The Court would 
find it defined in the first two rules of crimi- 
nal proceedings that he had first read. There- 
fore, Mr. er said, the Court would assume 


that these proceedings were commenced by a 
written complaint and that afterwards his client was 
entitled to have a copy of the charge made against 
him and u which he had. been arrested. 
A charge after arrest, he submitted, was un- 
unknown to the Constitution of the United States, 
and unknown to the rules of this Court. The 
same ment would apply to the reply made by 
Mr. Kirkwood to his second point; there had been 
no subsequent charge ; the proceedings must stand 
or fall according to the regularity with which they 
had taken place. ‘“‘ No person shall be deprived 
of liberty without due process of law,’’ and the due 
of law was that he must first of all be char- 

ged and afterwards receive a certified copy of those 
proceedings, and before —g that the judge had 
to certify in writing that he had reasonable 
ounds for believing that the contents were true. 
hat would be the result if this were not so. An 
officer of this Court might come and lay a charge 
against a man—he was not referrin rticularly 
to Mr. McCance, for whom he had the greatest 


respect—the man might be arrested on Mr. 
_McCance’s charge and might be kept in prison for 
» weeks or months before it was known to the Judge 
of this Court that the man was in prison. That was 
the object of these rules, and that was the reason 
why they were framed with this care and accuracy, 
—the intention seemed to be to provide that if 
they went against the Constitution, at all events 
there should be certain formalities observed. As 
to the cogtention that the charge was one continu- 
ing offence it would be sufficient to read the charge 
‘to show that there were two distinct offences 
charged against the prisoner. After reading the 
charge, Mr. Lowder said it was only necessary to 
point out to the Court that his client might be 
convicted of one and not of the other to show that 
the two offences were separate and distinct. On 
that point, therefore, he maintained his point was 
sustained. 

The Consul-General said it was the duty of the 
Assessors in Consular Courts to decide questions 
of law; it would, therefore, be necessary before 
cpg decision that he should consult with 
them. He would suggest in order to facilitate the 
working of the case that this point should be re- 
served for consultation and the case continued. 

Mr, Lowder said these were the objections that 
he had to make, and he must ask the judgment of 
the Court on this particular point belere going 
farther. 

The Consul-General then su 
Lowder should bring forward al 
the sake of convenience. 

Mr. Lowder said he had no farther points at 
the moment to bring forward, but at the same time 
this being a criminal case he should reserve 
to himself the right to bring forward any point that 
— at any stage of the eedings. 

then adjourned till 10.30 to-morrow 
(Tuesday) morning. ' 


ested that Mr. 
is objections for 


Before Warren Green, Esq., Consul-General, 
and Messrs. T. L. Brower and F. Muwn, 
Associates.—Tugspay, May 18th, 1886. 

The Consul-General gave judgment to-day on 
the oe me raised yesterday by Mr. Lowder to 
the indictment, as follows :—** Upon consideration 
of the arguments on the points raised by way of 
‘demurrer y ag defence, the Court is of the opinion 
that upon the face of the complaint there appear to 
be two separate and distinct offences charged; that 

objection thereto under the Regulations is well 
taken, and that the complaint must be quashed 
jand the accused released from custody. As to the 
other points raised by the demurrer, the Court 
does not seem it n to remark at this stage, 
inasmuch as their object is accomplished by the 


present ruling. | 
Pa WARREN GREEN, 
Consul-General. 
Approved. Frank Muny, 


pry Kiama Associates. 

Mr. Lowder—Then the accused is discharged ? 
mr. Kirkwood rose, produced another warrant, 
and handed it to the Consul-General. 


regulation was 
ti permercate ic. Kiskwood's con. | 
objection not a oa 

said it was ditheal ter him — 
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Mr. Le that the accused be now dis-_ 


The Consul-General— Here is another warrant ; 
it is in due form. 

While the warrant was still in the Consul) 
General's hands Mr. Lowder turned to the accused 
and said—At present you are not under arrest, 
and you had better go. | advise you as my client 


to go. 

Fie Consul-General—Arrest him, McCance. 

Fullert, who seemed somewhat confused, left the 
Court by the back door, but in a few seconds the 
necessary documents were hurriedly stamped by) 
Mr. Scidmore and handed to McCance, who at 
once disappeared in pursuit and as quickly teap- 
peared with Fullert, who could not have gone more 
than a few steps from the Court. 

Mr. Kirkwood—I have to apply for a further 


warrant. 
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The Consul-General—Of course, Mr. Lowder, 
this is a new case now (Mr. Lowder—|Just so). 
The man is arrested on a new case and all the 
proceedings must be recommenced, but | would 
suggest that as the list of associates has bee 
pretty well exhausted, and as we have two her 
you should permit them to serve again. 

Mr. Lowder—With regard to this case I am not 
instructed. I do not know on what grounds the 
prisoner is arrested, and | do not know if he wislie: 
my assistance. 

The Consul-General.— Well, the Court will tak« 
a recess of fifteen minites for you to ascertai 
those points. 

Mr. Kirkwood suggested that the two charges 


should be read, but it was decided not to do so, as 


| premises. 


_course he wishes to pursue. 


Mr. Lowder did not as yet appear in the case, and 
as the prisoner was then perusing copies of the 
charges himself. 


Mr. Kirkwood (to the Court)—As Mr. Lowder 
does not appear in the case, you might ask accused 
what course he takes. He is entitled to a speedy 
trial. 

The Consul-General—Yes, he is entitled to a 
speedy trial. 

Mr. Kirkwood—What course does he prefer ? 

The Consul-General (to prisoner)—What course 
do you wish to take ? 

ea pened do not know; I wish to consult Mr. 
Lowder about it. 

The Consul-General—The Court will then take 
a recess in order to give the accused time to 
consult Mr. Lowder and to determine on the 
In order to expedite 
matters, I would be pleased if the present case 
could go on with the associates chosen. 

Mr. Lowder said he should preter to consult 
client before answering any question. 

On the Court resuming after an interval of fifteen 
minutes, 


Mr. Lowder said of course in a criminal case | 


he could make no admissions, but he might say | 


beforehand that it was not his intention to tak 
any objections to the present associates. He would 
ask for an adjournment until the afternoon in order | 
that he might consult certain authorities whic! 
had not with him then in order to raise a plea on | 
the charges brought against his client. He had, 
come to the court that morning simply to receive 
judgment and he wished first of all to have that 
judgment recorded. He presumed it was to have 
the prisoner “dismissed and charged from the 


>? 
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The written judgment was here handed to Mr. 
Lowder for his perusal. 

Mr. Kirkwood remarked that the judgment was 
on the demurrer. 

The Consul-General—It is on the demurrer, and 


. the indictment is quashed. 


—— — 


Mr. Lowder—The judgment on a demurrer is 
legally that the defendant be “ dismissed and dis- 
charged from the premises.” I wish that judgment 
recorded. 

The Consul-General—I cannot see the reason 
for that. The indictment is dismissed; the in-| 


_dictment is quashed and the defendant is dis- 
_ missed. 


(Mr. Lowder—Just so.) Whether he 
chooses to remain upon the premises or not—that 
is another matter. 

Mr. Lowder—It is not the premises of this Court. 


_ It is the premises of this charge. 


The Consul-General—Yes, of course. 
_ Mr. Lowder—He is dismissed and discharged | 
| from the premises of this charge. | 
| Mr. Kirkwood—The indictment is quashed for | 
| irregularity. 

Mr. Lowder—I cited from an authoiity yester- 
day that a judgment on demmurer takes that form 
that the defendant be “ dismissed and discharged 
from the premises,” meaning, “from the fore 
| going charges. That is the meaning of the word 

premises. 
_ _ The Consul-General—The judgment of th: 
_ Court was that the indictment, being irregular, was 
quashed ; consequently there being no charge—no 


eget a, 


me — 


impossible to go on with the Teial_ now because 
associates had not been drawn the case was 
one that required associates. Even though the 
point had not Come up it was clearly impossible to 
go on. 

In the course of some discussion that followed, 

Mr. Kirkwood mentioned that Paymaster Wat- 
kins would be his chief and first witness. 

Mr. Lowder said he might state, perhaps, that if 
the case were called this afternoon he would have 
various technical points to raise, and somewhat 
lengthy arguments would probably follow on each 
of those points. Therefore it might not be neces- 
cessary to call any witness this afternoon. 

The accused was then brought into Court and 
associates and alternates were drawn with the 
following result :—Associates G. H. Prichard and 
Frank Munn, alternates C. P. Low and T. L. 
Brower. 

On resuming at two o'clock. 

Messrs. Brower and Munn took their seats on 
the bench as Associates. 

Mr. Lowder said beforethe assessors were sworn 
he had a motion to make, based on article 3, para- 
graph 2 of the Constitution of the United States, 
which said, ‘‘ The trial of all crimes, except in cases 
of impeachment, shall be by jury.’’ He therefore 
had to demand on behalf of his client that this 
case should be tried, not with Assessors but, in ac- 
cordance with the Constitution of the United States, 
by a jury. 

The Consul-General said that point had been 
raised before in several cases, but more particularly 
in the case of one Ross, when it was decided, he 
thought by the Minister, Hon. John A. Bingham, 
He should act upon that opinion. 

Mr. Lowder made a formal demand that 
his objection to the constitution of the Court be 
noted on the ground that it was contrary to the 
Constitution of the United States. He then asked 
whether the Assessors in this Court were to act as 
a jury ; that was to say, whether they had any voice 
on questions of law. 

The Consul-General quoted from the decision of 
Mr. Bingham in the case of Ross to the effect that 
‘it is the duty of Assessors in Consular Courts not 
only to decide questions of law but of fact also.” 

Mr. Lowder took it then that they had a voice 
in the decision of a point of law; because he was 
about to raise a point of law. In English Courts that 
point would necessarily be raised before the jury 
was sworn, but if the Associates had a voice in the 
decision of law he had no farther objection to their 
being sworn—in fact they would have to be sworn 
before he could raise it. 

The Consul-General took it from the decision 
that he had just read that they had a voice, and he 
would so rule. 

The Associates were then sworn. 

‘The Consul-General then said, with reference to 
the question which arose this morning as to the 
trial, that in view of the fact that the crime 
of desertion from the navy was not within 
the jurisdiction of the Court, and that the crime of 
assisting in such desertion was, and in view of 
the fact that he was of opinion that the prisoner is 
charged in the indictment as a principal and not 
as an accessory, he should continue the case. 

The charge was then read as follows :— 

Richard McCance, an American citizen, on information 
and belief on oath complains that Peter C, Fullert, master 
of the United States schooner Arctic, of Yokohama, and 
within the jurisdiction of this Court at or near Kaneda 
Bay, near Yokohama, on the 23rd day of April, 1386, un- 
lawfully did aid and assist George R. Watkins, an officer in 
the naval service of the United States, in deserting from 
said service, and did from the said 23rd day of Apnil until 
the sth day of May, 18°6, harbour, conceal, and protect the 
said George R. Watkins knowing him to have deserted 
from the said service. R. McCance. 

Sworn to and subscribed before me this 15th day of May, 
1886. ; G. H. ScrpmMore, 
Vice Consul-General of the United States, Kanagawa. 

Mr. Lowder—That is the whole charge; all that 
is contained in the document? 

The Clerk of Court (Mr. Scidmore)—Yes, that 
is all. 

Mr. Lowder—Then, before the accused is called 
upon to plead, I would ask whether the original 
charge dated 8th May is withdrawn or abandoned. 

Mr. Kirkwood—This is the amended charge. 

‘The Consul-General— You withdraw the original. 

Mr. Kirkwood—Yes. 

The Consul-General—This, as I understand it, 
embodies the first charge and others. 

Mr. Lowder—I wish to know definitely whether 
this is substituted for the first one, because, if it is 
not, it is impossible for me to plead to them both. 

Mr. Kirkwood—This is the first charge amended ; 
all the charges are included in the last charge. 

Mr. Lowder then read the first charge as 
follows :— 


R. McCance, on information and belief on oath, complains 
that P. C. fullert, a seaman of the United States, and within 
the jurisdiction of this Court, at or near 
Yokohama, on the 23rd day of 
and assist G. R. Watkins, an 


Kaneda Bay, near 
April 1836 unlawful! "hid aid 
oficer ta tak Maval Serdids 
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of the United States, in deserting from 
said P_C. Fullert then knowing that the 
kins was then deserting from said service. ANCE. 

Sworn to and subscribed before me this 8th day of May, | 
1886, and I certify that | have anna ground for be- 
leving that the conteats of the within int are true. 

WARREN GREEN, 
U. S. Consul-General. 

This Mr. Lowder presumed, was the charge upon 
which the prisoner was arrested. There was 
another charge dated seven days afterwards, and 
he wanted to know which of them he was to pro- 
ceed upon. He wished to know definitely what he 
had to meet. 

Mr. Kirkwood said the second, of course. 

Mr. Lowder said he had to object to the second 
charge, then, on several grounds, and to ask that it 
be quashed. » He bene first objection on Rule 
1 of the Criminal Proceedings ofthis Court. After 
quoting the rule, Mr. Lowder said there was no 
certificate on the second charge in writing that the | 
judge of the Court had reasonable grounds for 
believing that the contents of the same were 
true. This was no mere technical objection, as 
would have been apparent to his Honour from the 
first objection that he raised to this indictment. 
It had been laid down by the Court that a 
person accused of a crime before this Court was 
not entitled to be tried before a jury. According 
to the Constitution, he had not only the right but he 
could not be tried until the grand jury had brought 
in a bill against him, and he presumed that the 
latter part of the rule meant that the judge 
of the Court should in a measure take the 
aw of the grand jury—that was to say he should 

ring a trve bill. In the courts at home an in- 
dictment came first before the grand jury and 
unless the grand jury wrote on the indictment “a 
true bill” the accused was entitled to be acquitted. 
Hie presumed the rule meant that the judge of the 
Court should in some measure take the place of 
the grand jury and certify on the charge that he 
had reasonable grounds for beliving that the con- 
tents were true. In the absence of that finding of 
a true bill he maintained that the accused should 
be acquitted. His second point was based upon 
Rule 2, and on that he pointed out that 
his client had not been supplied with a cer- 
tified copy of the complaint made against him. 
He had a copy of the paper that was served 
on the accused, and it was not certified to be a true 
copy of the charges. On that eo also he should 
ask that this indictment, cortplaint, or charge, or 
whatever it might be called, should be quashed. 
The third point was of greater weight than either 
of the two he had already raised and would, he 
thought, at once appeal to the reason of his Honour 
and the two gentlemen who were associated with 
him in the trial of this particular point of law. It 
was based on the 4th and gth rules governing 
criminal proceedings in this Court. After reading 
these rules, Mr. Lowder said it would be apparent 
to any body looking at the substituted charge that 
there were two offences charged, and for that 
reason he formally demurred to the charge. 
These were his three points, and he thought 
if the Court had followed him with attention it 
would be seen that they were very serious and 
weighty points, indeed, pe which he asked that 
the case should be quashed. He had not in his 
library, he was sorry to say, an American text- 
book on criminal practice. He apprehended it 
was pretty much the same as at home, and in 
order that Mr. Kirkwood might answer all his 
points he would say that at home when a demurrer 
of this kind was entered, if it were decided in 
favour of the defendant, as he presumed this would 
be, the judgment would be that the accused be dis- 
missed and discharged from the premises. Heasked 
therefore on the three points he had raised that 
the Court would take them into consideration and 
that his client might be dismissed and discharged 
from the complaints made against him. e 
might add that the first charge, so far as he under- 
stood it, was not to all the objections he had 
raised—raised really on the amended charge. 

oa gory: sa ne first ho oak Ae ap- 
lied at all, could only a to the original charge. 
He had no notice that "4 objections were to ~~ 
taken and he was not red for them in any 
way, but it was clear that the rule referred to by 
Mr. Lowder lied only to ings taken 
before arrest. charge in this matter was pre- 
ferred, as appeared by the record, after arrest. 
The next point, as to furnishing a certified copy 
of the charge, also applied to a similar charge—not 
to a charge made subsequent to arrest. h 
at the moment he had not authority, he would 
say as to the third point that this was one con- 
tinuing offence. One offence was desertion; he 
was charged with assisting aiding and abetting in 
that, a then of harbouring. These were not 
charges of separate offences, were continuing, | 
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in connection with one crime; and it was in order | 
to protect an accused, say from such a charge as 
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, in reference to Mr. Kirkwood’s con- 
he first objection did not apply to a 
arrest, said it was di tfor him 
a charge being made after arrest 
h the Constitution of the United 
rules of this Court. The fifth 


his client was not deprived of liberty without due 
process of law, and the question then was: what 
was due —— of law? The Court would 
find it defined in the first two rules of crimi- 
nal proceedings that he had first read. There- 
fore, Mr. er said, the Court would assume 
that these proceedings were commenced by a 
written Gomplaint and that afterwards his client was 
entitled to have a copy of the charge made against 
him and u which he had been arrested. 
A charge after arrest, he submitted, was un- 
unknown to the Constitution of the United States, 
and unknown to we rules of this Court, roe 
same ment would apply to the reply made by 
Mr. Sed to his fe 9 point ; aned been 
no subsequent charge ; the oe must stand 
or fall according to the regularity with which they 
had taken place. ‘No person shall be deprived 
of liberty without due process of law,’’ and the due 
process of law was that he must first of all be char- 
ged and afterwards receive a certified copy of those 
proceedings, and before —~ that the judge had 
to certify in writing that he had reasonable 
ounds for believing that the contents were true. 
What would be the result if this were not so. An 
officer of this Court might come and lay a charge 
against a man—he was not referrin rticularly 
to Mr. McCance, for whom he had the greatest 
réspect—the man might be arrested on Mr. 
_McCance’s charge and might be kept in prison for 
weeks or months before it was known to the Judge 
of this Court that the man was in prison. ‘That was 
the object of these rules, and that was the reason 
re they were framed with this care and accuracy, 
—the intention seemed to be to provide that if 
they went against the Constitution, at all events 
there should be certain formalities observed. As 
to the cogtention that the charge was one continu- 
ing offence it would be sufficient to read the charge 
‘to show that there were two distinct offences 
charged against the prisoner. After reading the 
charge, Mr. Lowder said it was only necessary to 
point out to the Court that his client might be 
convicted of one and not of the other to show that 
the two offences were separate and distinct. On 
that point, therefore, he maintained his point was 
sustained. 

The Consul-General said it was the duty of the 
Assessors in Consular Courts to decide questions 
of law; it would, therefore, be necessary before 
rendering decision that he should consult with 
them. He would suggest in order to facilitate the 
yoreane’, Nowy the case that this point should be re- 
served for consultation and the case continued. 

Mr. Lowder said these were the objections that 
he had to make, and he must ask the judgment of 
the Court on this particular point belere going 
farther. 

The Consul-General then su 
Lowder should bring forward al 
the sake of convenience. 

Mr. Lowder said he had no farther points at 
the moment to bring forward, but at the same time 
this being a criminal case he should reserve 
to himself the right to bring forward any point that 
— arise at any the eedings. 

Court then adjourned till 10.30 to-morrow 
(Tuesday) morning. ' 


Before Warren Green, Esq., Consul-General, 
and Messrs. T. L. Brower and F. Muywn, 
Associates. —Tuespay, May 18th, 1886. 


The Consul-General gave judgment to-day on 
the Se raised yesterday by Mr. Lowder to 
the indictment, as follows :—*‘t Upon consideration 
of the arguments on the points raised by way of 
demurrer Ag defence, the Court is of the opinion 
that upon the face of the complaint there appear to 
be two separate and distinct offences charged; that 
objection thereto under the Regulations is well 
taken, and that the em ea must be quashed 
jand the accused released custody. As to the 
‘other points raised by the demurrer, the Court 
does not seem it necessary to remark at this stage, 
-imasmuch as their object is accomplished by the 
‘present ruling. 


—_—_ 


ested that Mr. 
is objections for 


WARREN GREEN, 
Consul-General. 


FRANK Muwn, , 
TL: Brownn,| Associates, 
Mr. Lowder—Then-the accused is discharged ? 
Mr. Kirkwood rose, produced another warrant, 
and handed it to the Consul-General. 


Approved. 
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it is in due form. 
While the warrant 

General's hands Mr. Lowder turned to the accused 

and said—At present you are not under arrest, 


and you had better go. 
t 


Mr. Le eg that the accused be now dis- 


charged 


The Consul-General— Here is another warrant; 


was still in the Consul 


1 advise you as my client 


oO ° 
Fie Consul-General—Arrest him, McCance. 
Fullert, who seemed somewhat confused, left the 
Court by the back door, but in a few seconds the 
necessary documents were hurriedly stamped by 
Mr. Scidmore and handed to McCance, who at 


once disappeared in pursuit and as quickly :eap- 


peared with Fullert, who could not have gone more 


‘than a few steps from the Court. 


warrant. 


Mr. Kirkwood—I have to apply for a further 


The Consul-General—Of course, Mr. Lowder, 


‘this is a new case now (Mr. Lowder—Just so). 
The man is arrested on a new case and all the 
proceedings must be recommenced, but I would 
suggest that as the list of associates has bee: 


- instructed, 


: 


pretty well exhausted, and as we have two her: 
you should permit them to serve again. 

Mr. Lowder—With regard to this case I am not 
I do not know on what grounds the 
prisoner is arrested, and | do not know if he wislies 
my assistance. 

The Consul-General.— Well, the Court will tak« 
a recess of fifteen minttes for you to ascertain 
those points. 

Mr. Kirkwood suggested that the two charges 


| should be read, but it was decided not to do so, as 


_course he wishes to pursue. 


he could make no admissions, but he might say | 


-__ 


Mr. Lowder did not as yet appear in the case, and 
as the prisoner was then perusing copies of th 
charges himself. 


Mr. Kirkwood (to the Court)—As Mr. Lowde 
does not appear in the case, you might ask accused 
what course he takes. He is entitled to a speedy 
trial, 

The Consul-General—Yes, he is entitled to a 
speedy trial. 

Mr. Kirkwood—What course does he prefer ? 

The Consul-General (to prisoner)—What course 
do you wish to take ? 

8 teat do not know; I wish to consult Mr. 
Lowder about it. 

The Consul-General—The Court will then take 
a recess in order to give the accused time to 
consult Mr. Lowder and to determine on the 
In order to expedite 
matters, | would be pleased if the present case 
could go on with the associates chosen. 

Mr. Lowder said he should prefer to consult 
client before answering any question. 

On the Court resuming after an interval of fifteen 
minutes, | 

Mr. l.owder said of course in a criminal case | 
beforehand that it was not his intention to tak« 
any objections to the present associates. He would 
ask for an adjournment until the afternoon in order | 
that he might consult certain authorities which lhe | 
had not with him then in order to raise a plea on 
the charges brought against his client. He had. 
come to the court that morning simply to receiv: 
judgment and he wished first of all to have that 
judgment recorded. He presumed it was to have 
the prisoner “‘dismissed and charged from the 
premises.” 

The written judgment was here handed to Mr. 
Lowder for his perusal. 

Mr. Kirkwood remarked that the judgment was 
on the demurrer. 

The Consul-General —It is on the demurrer, and 


| 


. the indictment is quashed. 


missed. 


Mr. Lowder—The judgment on a demurrer is 
legally that the defendant be “ dismissed and dis- 
charged from the premises.” | wisl that judgment 
recorded. 

The Consul-General—I cannot see the reason 
for that. The indictment is dismissed; the in-| 
dictment is quashed and the defendant is dis- 
(Mr, Lowder—Just so.) Whether he 
chooses to remain upon the premises or not—that 
is another matter. 

Mr. Lowder—It is not the premises of this Court. 


_ It is the premises of this charge. 


ee 
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The Consul-General—Yes, of course. | 

Mr. Lowder—He is dismissed and discharged | 
from the premises of this charge. : 

Mr. Kirkwood—The indictment is quashed for 
irregularity. 

Mr. Lowder—I cited from an authority yester- 
day that a judgment on demmurer takes that form 
that the defendant be “ dismissed and discharged 
from the premises,” meaning, “from the fore 
going charges. That is the meaning of the word 
premises. 

The Consul-General—The judgment th 
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_ Court was that the indictment, being irregular, was 


quashed ; consequently there being no charge—no 


‘regular cha against him, he was dismissed. 

He was not Tiseniesed on these rges. : 
found that he was being irregulariffdetained and 
so he was allowed to go. 

Mr. Lowder—He was dismissed from the charges 
that were preferred against him. 

The Consul-General—I cannot quite see the 
force of the point. 

Mr. Lowder—lI shall have to raise probably the 
argument that he has already been acquitted; that 
the judgment on demurrer is final and cannot be 
reopened. That probably will be the line of my 
argument this afternoon, after consulting my au- 
thorities. 

Mr. Kivkwood—It seems to me that that ques- 
tion might be argued now. If we go into long 
legal arguments the case will drag on. 

Mr. Lowder said he was very sorry but he must 
discharge his duty to his client. He was not 
purposely eccupying the time of the Court. 

The Consul-General—Well, my decision is that 
the defendant was irregularily detained and 
was released from custody. — | do not think that | 
could decide anything more. He was released ; 
the charges were irregularily brought, and on these 
irregularities the indictment was quashed and he 
was released. 

Mr. Lowder—I should like then to have a copy 
of this judgment which has been read, and I for- 
mally ask now that the Court be adjourned till this 
afternoon when | will raise the argument I intend 
to raise. 

The Consul-General—Of course the Court can- 
not refuse the request and adjournment will be till 
this afternoon ; but I would suggest to the counsel 
on both sides to so regulate the conduct of the case 
as to condense as much as possible the business. 

Adjourned ull half-past one. 

The charges were as follows :— 

R. McCance on information and belief, on oath complains 
that P. C. Fullert seaman of the United States and within 
the jurisdiction of this Court at or near Kaneda Bay, in the 
Gult of Yedo, did on the 23rd day of April, 1886, unlawfully 
and wilfully aid and assist G. R. Watkins an officer in the 
naval service of the United States in deserting from said 
service. R. McCancr, 

Sworn to and subscribed before me this 17th day of May, 
1886, and | certify that | have reasonable grounds for be- 
lieving that the contents of the within complaint are true. 

WaRREN GREEN, 
U. S. Consul-General. 

K. McCance, on information and belief, on oath complains 
that P. C. Fullert, a seaman of the United States and qwith- 
in the jurisdiction of this Court, did upon the schooner 
Arctic between the 23rd day of April, 1886, and the sth 
day of May, 1886, in the bay of Yedo and upon the cvast of 
Japan, harbour, conceal, protect, and assist G. R. Watkins, 
an officer in the naval service of the United States knowing 
him to have deserted from said service. R. McCanoe. 

Sworn to and subscribed before me this 17th day of May, 
1886, and I certify that | have reasonable grounds for be- 
lieving that the contents of the within complaint are true. 

WARREN GREEN, 
U. S. Consul-General. 

On resuming at half-past one, 

Mr. Lowder, in reply to the Consul-General 
stated that he had no objection to the assessors 
Messrs. Brower and Munn, personally, but before 
they were sworn he thought it*was usual for the 
charges to be read to the accused and for him to 
be called on to plead to them. 

Mr. Kirkwood thought the assessors had to be 
sworn before the accused was called on to plead. 
As Mr. Lowder had contended yesterday the 
Court was not constituted without the assessors, 
and if the accused pleaded guilty hts Honourand the 
assessors would have to pass judgment. Yesterday 
the assessors were sworn before the accused was 
called on to plead. 7 

Mr. Lowder referred to rule 4 as to the Manner 
in which criminal proceedings should be conducted. 
He assumed that the assessors in some Manner 
,took the place of a jury. At home the accused 

was always called on to plead before the jury were 
| sworn ; if he pleaded guilty the jury were dismissed, 
the judge pronounced sentence and there was an 
end of it. 

The Consul-General held the opinion that the 
associates should be sworn. 

Mr. Lowder said before they were sworn he had 
to raise an objection. In the remarks that he was 
about to address to his Honour he would beg leave 
at the commencement to say that he did not wish 


same time there were certain facts which he could 
not conceal from himself. When this case, or 
rather the former case, was before the Court.— 

Mr. Kickwood submitted that counsel could not 
address any argument to the Court until the Court 
was pecdct Bra! 
listen to any argument except on a legal objection 
taken to the assessors. After the Court wags con- 
stituted counsel had no power to address any 
argument a's on the indictment. | 

rhe Consul-General said Mr. Lowder’s remarks 
had not taken any such form as to enable him to 
discern their point. 24 
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Mr. Lowder said he claimed his right to address 
the Court at any length even if his address should 
take a week before came to the point. That 
was his right as counsel for the prisoner. If he 
were stopped he should sit down and refuse to go 
on with the proceedings. If he were not stopped 
he should go on and would beg that Mr. Kirkwood 
should not interrupt him so that he might as an 
officer of the Court and as counsel for the accused - 
have lis right to say his say. 

Mr. Kirkwood said there was no accused before 
the Court; the Court was not constituted. 

The Consul-General said he would allow Mr. 
l.owder to make his remarks. 


Mr. Lowder, continuing, said he had no wish to 
io be offensive or to make any personal remarks ; 
but at the same time there were certain things that 
he could not conceal from himself. The case that 
“was disposed of this morning was argued yester- 
day, and at the close of the argument the decision 
was reserved for this morning. Now, upon the 
Court assembling this morning the decision was 
given, and immediately the decision was given the 
accused was served with two complaints. He was 
familiar with the handwriting of those complaints. 
He knew that they were written by the clerk of 
his learned friend, Mr. Kirkwood, on the other 
side ; and he saw by the date of those complaints ; 
that they were dated yesterday, and he also per- 
ceived not wea\ant they were cut and dried but 


also that the watrant for the arrest of the accused 
was made out artd required simply to be stamped 
before it was handed to the constable. When he 
advised his client that he was free and at liberty 
to depart from this Court the warrant was handed 
up tothe desk. It was stamped ina hurry. No 
member of the Court read the warrant. The war- 
rant was issued without having been read and the 
accused was again arrested in the passage, show- 
ing according to his mind that the counsel for the 
prosecution had had access to the mind of the 
Court or to the mind of some member of the Court, 
to which the counsel for the accussed had not had 
access. Under these circumstances he said that 
it behoved his Honour—for he was not now 
addressing any associates with his Honour—to be 
extremely careful in listening to the arguments he 
was about to address to the Court; that his 
Honour should not allow himself to be influenced 
in any way by any suspicion that he might have, 
or by any preconceived ideas that he might have 
imbibed from having to perform a double function. 
He had been in a similar position himself. The 
question was once put to him—* What are the 
duties of a Consul? The answer he gave to the 
question—it was put to him by a very ‘learned 
lawyer—was this: “ If you will ask me what are 
not the duties of a Consul I may possibly be able 
to answer you.” A Consul was placed in this 
position that he was at once an executive officer 
and a judge; and human nature being what it is 
it was impossible to separate those functions and 
io prevent the mind from being disturbed by’what 
had come to the knowledge of a judge in his con- 
sular capacity. For that reason he prayed that 
his Honour would forget from this moment that 
he had had any ‘previous knowle whatever of 
this case from the Consular side of the Court and 
that he would endeavour simply to approach it as 
a judge—an honourable judge, which was what he 
believed his Honour to be. Before his client were 
called on to plead guilty or not guilty to the infor- 
mation he would lay down as a proposition in law 
—as a universal Some in common law—that 
no man was to brought into isopard more 
than once for the same offence. he took 
from Blackstone’s Commentaries, Stephens on 
Blackstone, 6th édition page 490—** nor shall any 
person be subject for the same offence to be twice 
put in jeopardy of life or limb.” Turning to the 
American constitution he referred to 5th 
amendment which said “nor shall any person be 
subject to the same effence to be twice put in 
jeopardy of life or limb.” It might be argued 
that this referred simply to life. or hmb and 


in any way to be offensive or personal, but at the | 


His Honour had no power to 


that his client had not been put in jedpardy 
of life or limb. But he contended that nt 
would not be listened to by the Court, for this 
reason that the gth amendment stated that “ the 
enumeration in the Constitution of certain > tm 
shall not be construed to deny or disparage : 
retained by the people.”’ He had shown that it 
/was an universal maxim in the. common law of 
England and America too that no man was to be 
brought into jeopardy twice for the same offence. 
He had other authorities for the same p ition. 
He turned to the first volume of Bi on 
Criminal Law, sections1013 of which dealt with the 
h aaqag woe “at what ein a criminal case does 
the 


1 dy of the titution first attach.” 
Si hawt also read section 1015, directed 


te 


have no difficulty now 
was one of former 

referred to it would be 
which it — vo 
the 


nd upon which he was acquitted. He 
the judgment on the demurrer was final. 
It was in favour of the defendant, and no further 


———_ 


_ Why did he do it? 


could be taken against him on the 
oted he 


Court might be‘ demand and that the prisoner 
might be dismissed allowed to go at large. 


felt that he must say that the 
Lowder adopted in the first part of his 


ocuments were age ha as they 
ed, by his clerk in It re- 
on the Court, because Mr. Lowder insinu- 
ated that he (Mr. Kirkwood) had been in 
communication with the Court and had received 
information from the Court that he had not re- 


ceived when these documents were prepared. He 
indignant] iated and denied that. Imme- 
diately he left the Court he instructed his clerk to 


prepare these amended charges. He had them 
at once drafted and written out, and brought 
them back here, and he thought it was not 
later than four o'clock certainly not more 
than ten minutes past four when the fresh in- 
formations were sworn. The copying and every- 
thing was done as er as it could be done. 
Mr.Lowder might say “ Why did you do that ?” 
Why, because his experience 

of criminal cases and what he had read told him it 
was his duty as counsel for the prosecution to pre- 
~ for whatever decision the Court might come 
to. Had the Court decided that the original pro- 
ceedings were properly taken then there would be 
no to make use of these documents, 
but knowing that these objections had been raised, 
and as he could not help seeing that there 
was great force and strength in them it was his 
duty to come there prepared as counsel for the 
United States to see that the ends of justice did 
not miscarry through an informality or a technical 
objection. That was the history of these docu- 
ments, and had he not come prepared with them, 
he would in the circumstances have been remiss in 
his duty as counsel for the prosecution. It must be 
within the memory of this court that in one of the 


most famous cases that had ever occurred in Eng: 


of the criminal proceedings, 
_ sworn the 


; 
. 
: 


: 


, 
: 


| 
: 
) 
| 


land the same thing came up—he meant the Tic 
borne case, which had lasted so long that every- 
body was tired of the mere name of it. tn 
that case, which was a civil trial, before the 
man had time to leave the Court, before there 
was time even for any decision to be drawn 
up he was arrested on a charge of perjury. 
very document for that arrest was ready be- 
cause it was the duty of the counsel for the ¢ rown 
to be , because there was a chance of the 
man not proving his claim and therefore he should 
be immediately arrested. So much for the pre- 
liminary objections, which reflected not only on the 
ion but reflected most seriously on the 
rt, and were he thought most uncalled for. 
As to the second contention, that the prisoner 
had been in jeopardy and could not he tried 
twice, he need mm be thought, refer his Honour 
to authorities to that he had never been in 
jeopardy. His Honour must bear in mind that 
the Court had in the first place to be constituted. 
The assessors did not constitute the jury; they 
constituted part of the Court, and his Honour had 
no rtodo anything in a criminal proceeding 
until the assessors were sworn, beyond to decide 
their competency or otherwise. Under rule 3 
when they were 
ings began, but they acted more 
as a bench of judges than asa jury. Mr. Kirk- 
wood then referred to Bishop, 1020 and following 
sections, pointing out on the judgment deciding that 
there was two , that if accused had gone to 
judgment on the charges the judgment could have 
reversed because there was irregularity. 
Therefore the accused was not in jeopardy. He 
referred also'to par. 1027 of the same work and to 
. 1929, and on the latter held that as the accused 
fad never pleaded therefore he was not in jeo- 


pane He claimed that the contention of his 


: 
' him to allude to the first part of his address again he 
‘might point out that Mr. Kirkwood had cleverly 


evaded 
—which, was this, that the warrant also 


earned friend should not be sustained. 
Mr. Lowder said, however painful it might be for 


the most serious point that he had made 
was 


prepared and was stamped at this stage with- 


ee 


out having been read by hny member of the 
Court. He could qiite believe that it was Mr. 
Kitkwood’s duty, as he said, seeing the strength 
of the arguments for the accused to be ready wit) 
new charges, but that the warrant should have 
been issued immediately without having been read 
was a point that certainly was not — 


Mr. Kirkwood said he filled in the warrant 
here yesterday and left it for signature and seal. 


Mr. Lowder said secondly it was a most unfor- 
tunate illustration that was adduced on the other 
side, namely that of the Tichborne trial; and for 
this reason, that in that case Lord Chief Justice 
Bovill was found fault with not only by the 
bench but by the bar for his particular pro- 
ceeding in that particular case. And he was found 
fault with for this, that he had ordered the accused 
—or rather the defendant, for he-was not accused 
then—to be indicted for pefjury before he had 
given his judgment in the case. But he had don: 
sO not secretly ; there was no secret about it. I: 
was done in the face of the Court, and in the pré 
sence of counsel for both parties. Therefore to 
bring up that illustration was about the most un 
fortunate thing that his learned friend could have 
done. It was argued also that the accused had 
never been in jeopardy. The cases he had cited to 
his Honour heute distinctly that he had been 
in jeopardy. He referred to the last case in this 
year in which it was decided that the mere fact 
of a jury having been-empanelled showed that 
the prisoner was in jeopardy. Yesterday the as- 
sessors were sworn, and directly they were sworn 
his argument was that the prisoner was in jeopardy. 
Having been in jeopardy once his counsel was 
now protesting against his being put in jeopardy 
a second time by the swearing of the assessors. 
Nothing that Mr. Kirkwood had quoted from 
Bishop, either rule 1,027 or any other rule, miltated 
against his position. 

The Counsel-General said with reference to the 
opening remarks made by Mr. Lowder he must 
say that the dual capacity of a Consul is of course 
a very trying one. One of the rules of the court 


’ 


on which an objection was raised yesterday was | 
that the Consul had not certified on the back of the | 


warrant thathe had reasonable ground for believing 
in the truth of the charges. | 
testified that he had reasonable grounds for such be 
lef lhe thereby expresses—not only an opinion 
formed but put it in writing—that he was biassed 
in that way ; consequently he was forced to commit 
himself and to form opinions. With reference t 
the knowledge obtained or held Ly the counsel fo: 
the prosecution the best refutation was that th 
discussion between the associates and himself re 
sulted in agreement for a decision last evening ; but 
that was completely charged this morning before 
Court, on thinking the matter over. The principal 
question which they had decided, the question as 
to whether there were two changes or one, wa 
decided yesterday to the effect that there was onl, 
ofe, but on reflection, and after talking the matte: 
over they came to the judgment of this morning 
[t was written this morning and could not be known 
to any one yesterday because it was not known to 
the Court. The warrant was ready but not signed. 
He did not read it over this time when he signed 
it because he had read it beforehand ; because it 
was a case in which the Consul stepped in instead 
of the judge. Had the accused taken refuge in 
his own Consulate, had he tied to take refuge in 
his own Consulate, grave questions of  inter- 
national law would have arisen and it was in 
view of that that he did not read the warrant. 
He was prepared in his Consular capacity to fu 
ther justice and to see that the accused had a fai: 
trial for an alleged offence. As to the associates, he 
referred to the case of Ross, in which he said 
Mr. Bingham, who was certainly an able lawyer, 
drew a broad distinction between associates and 
jurtes. In the second place, the point taken by 
Mr. Kirkwood that the associates did not for m thy 
jury, taken with the fact that they decide on 
questions of law and fact, seemed to him to shov 
clearly that the accused was being tried without 
ajury. One clause that he could recal of the 
many quoted showed that the accused was not in 
jeopardy until he had pleaded, and he certainly 
had not pleaded yesterday. 

Mr. Lowder contended that the demurrer was a 
pleading. 

The Consul General—But not a question o! 
guilty of not guilty 

Mr. Lowder—lIt is a plea. 

The Consul-General—I decide that he was mn 
in jeopardy yesterday. 

Mr. Lowder’s exception to the ruling was noted 
at his request. ) 

The Consul-General asked if there were any 
more objections. 

Mr. Lowder said he had to make the furthe: 


objection—though he knew it should be over-ruled, 


lg 


Now, if the Consul | 


“ta Be aa -° 
That ft : : 
of the jurisdiction of the Ceart. 4 
Mr. Kirkwood said there was: 
he was a German, 
Mr. Lowder then asked that it be proved if 


necessa 


The ‘Consul-General thought it entirely un-— 
by James G. | 
Blaine referring to the trial of persons whatever be | 


necessary, and read a circular si 


their nationality on United States ships. 

Mr. Lowder said he was quite aware of those in- 
structions, but the point he would have raised was 
that the opinion of the Secretary of State did not 
over-ride the Constitution. Therefore he wanted 
his objection noted. 

Objection noted. 

The associates were then sworn, and it being 
arranged that the charges should be taken inde- 
pendently—Mr. Lowder, however, when asked to 
give his consent to that point, remarking that he 
would consent to nothing—the first charge was 
read to the accused. 


On the suggestion of Mr. Kirkwood, 

The Consul-General then in terms of rule 
13 informed the prisoner that he would have 
permission to testify on his own behalf and that 
refusal to do so should not be held to be a confes- 
sion of guilt or militate against him, 


Mr. Kirkwood then addressed the Court, and after 
describing the charge said it was based on section 
1,553 of the statutes. Before calling the evidence for 
the prosecution it would perhaps be advisable, he 
said, to state briefly to the Court the facts that the 
prosecution thought they would be able to prove. 
On the evening of the 22nd of April the paymaster 
of the United States man-of-war Ossipee was last 
seen on board that vessel somewhere about 9 
o'clock. His disappearance was. noticed shortly 
afterwards, and careful search was made for him 
about the vessel but it was found that he was not on 
the ship and that nobody knew what had be- 
come of him. It appeared that about 11 o’clock 
that night two foreigners hired a boat at the 
Hatoba to take them to Tateyama Bay, that they 
went there in a large boat with some 7 or 8 sendoes, 
and that they looked there for a vessel. Finding 
no vessel they gave orders to cross over to 
Kaneda Bay, ond in Kaneda Bay they put 
these two foreigners on board an otter schooner, 
the Arctte. 
time and then brought away one of the foreigners. 
He should have mentioned before this that on 


leaving the Hatoba the boat passed another otter | 
schooner, alongside of which it stopped for a 


short time, during which both of the foreigners 


went on board that schooner and returned with | 


. ° > > . . 
provisions of various kinds and also some small | entered as a deserter on the books ofthe ship? 


quantity of clothes. When they left the Ha- 
toba they had no clothes at all. This other 
schooner was the Penelope; he thought that could 
be proved. The foreigner that did not go on the 
other schooner that was found in Kaneda 
Bay was landed at Uraga and returned here. 
He made a statement, he believed, in this Con- 
sulate, but was not now to be procured. 
His name was Crocket or Crockford he thought, 
This paymaster, who, he should ask the Court 
to think, was the man that was put on the 
Arctic was found alter considerable search b 
the Osstpee on the tsland of Shikotan, in the north 
of Japan, where after hiding himself for some 30 
hours or so after the approach of the Ossipee, had 
surrendered and was brought back to Yobainnin 
At the same time the Captain of the Arctic was 
arrested and brought back too. He would ask 
the Court to believe that the Captain of the Arctic 


must have been fully aware of the nature of the | 
' one, 


expedition in which he was engaged. The Court 
would have to consider all the surrounding cir- 
cumstances and more particularly he thought 
the circumstances connected with his leaving this 
port. He was engaged to be married, and by the 


requirements of German law the marriage had to © 


be advertised for a cet tain time in the local papers. 


Some two days more only were required for the | 


time to elapse but still he was in such a hurry to | ; 
. ya. | conceal anything ? A.—As far as his answers went 


get away thathe could not wait—even to be married. 
lf there was any great reason why he should be 
anxious to get away before being married, then he 
would ask why accused waited in Kaneda Bay, 
because as these sendoes would show the wind 
was favourable to them all the way down. They 
sailed from here to Tateyama and sailed from 


Tateyama to Kaneda, and if they could do that | 
the Arctic an-— 


found 
And how was it that the 


how was it that the 


chored in Kaneda Bay f 


Arctic was all reney to receive them ; for certainly © 


signals were made tronrthe boat on their approach. 
He thoug!it they would also come to the conclusion 
after they had heard the evidence that it was im- 
possible for a man who wds captain of one of these 
small vessels to take on board a nger or 
any person 
about him. It was the duty 


' from the Ossipee, and 
from the Ossipee, and Peter C. Fullert, master of | 
without thoroughly nowing all 

the captain of 
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to Mr. Lowder, 
said in this Consulate the accused 

a as British. These were all circumstances 
that would lead the Court, he thought, to come to 
the conclusion that he must have been t hl 
acquainted with the nature of the business in whic 
he was engaged 

Captain McGlinsey, captain of the U.S. man- 
of-war Ossipee, deponed—Mr. G. R. Watkins 
was paymaster on board my ship at one time, 
and he is now under trial for desertion and 
other—criminal—charges. He is supposed to 
have deserted from the ship some time on the 
night of the 22nd, sometime between 9 and 11, 
while in the port of Yokohama, I mean that hie 
deserted. He left my ship without my permis- 
sion while under suspension on grave viene, ag I 
mean while suspicion of grave charges the 
admiral. 1 next saw him at the island of Shi- . 
kotan at about 6.45 a.m.on May the sth. He 
was on shore at the time of his surrender. 
There were two ships there at the time, the 
American schooner Arctic and the English schooner 
Ada, 

—With which of those ships was he connec. 
te A.—The Arctic. Such effects as he had 
were on the Arctic, and a boat was sent there to 
obtain them. 

To the Consul-General —That was at his request. 

To Mr. Kirkwood—lI know the accused by sight. 
I recognise him to be Captain Fullert, of the 
schooner Arctic. He told me he brought a pas- 
senger named Gordon from Kaneda Bay. This 
Gordon was the same man as Watkins. He told 
me what day the man came on board; it was on 
April 23rd. I do not mean to say. that 
he ever said that Paymaster Watkins came on 
board. He said it was a passenger, and I knew 
him to be Watkins. When I saw the paymaster 


= : ‘ at Shikotan he had shaved off his moustache and 
[he boat remained alongside a short | 


was dressed in the usual dress worn by sealers— 
seal fishermen. I do not think he had sucha dress 
in his possession before he left my ship. I could not 
state exactly ; the first lieutenant can answer better 
than I can, what effects of his were on the Arctic. 


Cross-examined—Do you know when he was 


A—I won’t be positive, but April 2gth or 25th. 1 
think the former day. That would mean that he 
deserted from the time he left the ship ; according 
to the Navy Regulations it would mean that he 
was a deserter from the time lie left the ship. 
QO.—If you regarded him as a straggler and not | 
as a deserter it would be ten days that you would 
allow him after he left the ship would it not? A.— 
| would allow him ro days; that is the general | 
rule. Isaw the Ada at Shikotan Island, I eould 
not say whether there was a passenger on board 
her; I heard there was. I could not say who 
told me: it was talk among officers. I saw the 
accused on board*my ship. It was there he told. 
me he had brought a passenger from Kaneda 
Bay. 1 showed him a photograph of a group of 
officers and asked him whether he could re- 
ise his ger, Gordon. After looking care- 
fully at it for some seconds he recognised him. 
I had told him previously that I was after some 
He descri the man in such a manner 
that I felt certain that Gordon and Paymaster 
Watkins were the same, | 
Q.—He answered all the questions you put to 
him in a straightforward se A.— Every one. 
Q.—He did not conceal anything? A.—All 
ex in regard to the ownership of the schooner. 
He did not tell any straight story about that. 
O.—It did not strike you he was attempting to 


he told me fairly. As far as having a passenger 
he did that right up. [had a warrant—it was all 
in the one warrant. I was authorised by the 
warrant to act as deputy marshal for the arrest 
of Geo. R. Watkins, charged with desertion from 
the U. S. Navy and then there was a blank line 
left and written below that “assisiing in deser- 
tion” with a lead pencil note authorising me to 
fill in the nante of any person arrested. 
The warrant was handed to Mr. l.owder for 
sal, and was to the following effect : “ You are 
commanded to search er and if found to 
the body of John S. Watson, deserter 
R. Watkins, deserter 


the sealing schooner Arctic.” : 
Cross-examination continued—The name of Ful- 


EF 


“oie We py 


: 1 afterwards 

of the lead note authorising me to 
any name. . I a verbal charge trom the 
admiral that Fullert assisted in the desertion and 
a verbal order to him back. I did not see 


> 


: 


OMe 


t. [Lowder called for the production of the 
Kirkwood said he had no instructions about 


any charge against Fullert. 


The Consul-General said ihere was no written 
. It was based ona section which he quoted. 
Mr. Lowder drew attention to the fact that the 


‘words “ n charged” occurred in the section. 
He said he 


only wished to get at the fact that this 
warrant was issued without any written charge. 
Rée-examined—If Watkins had returned to the 
ship befaxe he was entered as a deserter, I should 
have regarded him as a straggler. 

discussion hete arose as to the answer of 
ihe witness on this point in cross-examination and 
eventually the question was put , 

By Mr. Lowder—Will you explain what you 
mean by entering him on the 22nd? A.-—I must 
reconsider that answer because his pay must go on 
till the time he wasentered as a deserter on the 

-book. ‘That would be the time we would con- 
sider him to be a deserter. I could have declared 
him a deserter from the time he left the ship if I 
had so chosen. 

By the Court—Did Captain Vullert at any time 
acknowledge, to your knowledge, that that he knew 
the identity of Watkins and Gordon? A.—Never. 
As commanding officer of the ship | decided that 
it was the intention of Paymaster Watkins to 
desert. Idosostill. I declared him a deserter 
on the books by order of the Admiral. Im sucha 
case the Admiral would supersede me. 

‘To Mt. Lowder—After I ascertained that he had 
left the ship | decided he was a deserter, but not im- 
mediately, because he might have drowned himsell. 

William E. Sewell, lieutenant on the Ossipee, de- 
poned—On 22nd April last I was lieutenant of 
the Ossipee, and | am acquainted with Paymaster 
Watkins. I last saw him about seven in the 
evening of the 22nd. The American mail had 
arrived that evening and we were all pretiy busy 
reading Our letters and papers. I next saw him 
at Shikotan, in the south of the Kurile Islands. | 
firstsaw him on shore walking towards the beach. 
I was at that time on board the schooner Arctic, in 
charge, with a party from the ship. | had been 
sent ashore the day before with a party and then 
{ was sent to the Arctic with a party to search her 
for Paywaster Watkins, to take charge of her 
and to send the Captain of the Arctic with the 
log-book to the Ossipee and to do what I could 
to find Paymaster Watkins. At first my search 
on board the Arctic did not lead me to the im 
pression that’Paymaster Watkins had been on 
board. Aftefsearching the Arctic I searched the 
Ada by permission, and from what was said on 
board of her | got the impression that the Paymaste: 
had been on boardthe Arctic. Lhadonly a short 
cofversation with Captain Fullert. From other 
inférmation I got the same impression, When | 
firs&® went on board 1 interrogated the captain. 
His answers led me to believe that Paymaster 
Watkins was not there and had not been there. | 
asked him if Paymaster Watkins, a deserter from 
the Ossipee, was on board and he answered that he 
was, not. I-then told him I was looking for 
Watkins and had orders to search his ship. He 
replied that he was not there; that I could 
search the ship and would not find him. [ asked 
him for his log-book and he said he had none. I! 
did not ask him for his papers. He said he kept 
no log-book. This was on the 4th. On the morn. 
ing of the sth I saw Watkins coming down the 
beach. «I sent an officer and a boat and took him 
from there to the Ossipee directly. I had orders 
soon afterwards to take Captain Fullert on to the 
Ossipee, and.he told me there were some effects 


: 


‘of a blue over-Coat, an under coat and vest; about 


: 
: 


'Fullert described this as coming on 


belon ing ta “hfs man that we had arrested 


and showed them to me in a chest. They consisted 
$156 in money, a pencil, and a revolver. Watkins 
more a long shirt to be worn to the knee, of 
the kind usually worn by the otter hunters. I 
think if Watkins had had such a garment on 
Captain 


on 
ath that 
McGlinsey’s description of the manner in 
e came on board was correct. Captain 
board in 


Kaneda Bay with a man named Crocker, and that 


a gun was fired from the boat that brought the 
Paymaster arid Crocker. I said a pistol shot, and 
he said no; it was Crocker's Winchester. He said 
it was in the morning after the night that Captain 


| McGlinsey said he had left the ship. 


: 2 Te . pe Se ee ae “~ oor sae Me eke. 
coat and the vest and woder coat, but there were 
no trousers. Me had a paic of trousers on when 
he was arrested; I do not know whether they were 
his own or not. For all I know they were. I did 
not know there was a passenger on board the Ade. 
[ told them what I came for and they said he was 
not there; but I do not rémember asking them if 
they had a passenger. I asked the same question 
of the Arctte. 

To Mr. Kirkwood—I do not recognise the coat 
and vest as his. 

To the Court—My reason for thinking that 
Watkins was not on board the Arctic at first was 
the answers to my questions. Fullert was on 
board the ship when I went there, and I sent him 
to the Osstpee, where he was kept till evening. 
The first time neither Captain Fujlert nor any of 
the crew gave me to understand they had a pas- 
senger. I got the first intimation of it from the 
Ada. | saw no signs of any passenger on the Ada. 
The overcoat was one that had seen considerable 
wear, not expensive; the under coat and vest 
were cheap, well-worn, and thin. 

Adjourned till half-past one this (Wednesday) 
afternoon. 


Wepwespay, May roth, 1886. 

This trial of this case was resumed this afternoon. 

]. F. Pinn, manager of the Japan Herald, de- 
poned—This is a copy of the Herald of the 16th 
April last. 

Mr. Kirkwood was proceeding to examine Mr. 
Pinn as to an advertisement, when 

Mr. Lowdet objected. 

‘The Consul-General—On what grounds ? 

Mr. Lowder—On the ground that it is not ad- 
missible as evidence. What has it to do with my 
chent? It has not been proved. 

Mr. Kirkwood said it would be proved. 

Examination continued — That advertisement 
was inserted by orders of the German Consulate. 

Mr. Lowder said nothing that had been put in 
the newspaper by orders of the German Consulate, 
and not put in by orders of his client, could be re- 
ceived by the Court. Hewbjected to any further 
questions about it. It must be connected with his 
client in some way before it could be produced as 
evidence against him. 

In the course of some conversation that ensued, 

The Consul-General said he thought it was ad- 
missible evidence. 

Mr. Lowder asked then that his objection be 
noted, He objected to any further evidence being 
given by this witness upon the point. The last 
answer was that the advertisement was inserted by 
orders of the German Consulate. If the answer 
was that it had been inserted by orders of his 
client then it would be admissible against him. 
Any person in this community might insert any 
advertisement he pleas Th any paper, but until 
it was brought home to the accused he submitted 
with great deference it could not be put in evidence 
in this Court, 

Mr. Kirkwood said it was an official notification 
putin by the authority to which the accused said 
he belonged. 

The Consul-General said he had allowed the 
question as to who put in the advertisement, and 
he thought it would be in the same line to allow the 
question by what right it was put in. 

Mr. Lowder took his stand on the last answer— 
“by orders of the German Consulate.” He was 
taking an objection that he knew to be sound, and 
his learned friend knew to be sound. It was suffi- 
cient, even though his client were found guilty, to 
wreck the whole case if it were admitted. After that 
warning, if it was admitted by the Court, why of 
course the Court was aware what might happen. 

The Consul-General—Do I understand, Mr. Kirk- 
wood, you wantto put the advertisement as evidence. 

M:. Kirkwood—I put in the advertisement as 
evidence, and I then call a Japanese woman who 
nas been subpoened I believe, and I will ask her 
whether she did not go to the German Consulate 
and apply for marriage and whether the notice of 
her marriage— 

The Consul-General—It seems to me that the 
question has been fully answered, that it was in- 
serted by the order of the German Consulate. I 
think further questions leading to that point are 
unnecessary, and to save time and argument I 
shall rule the subsequent questions on the matter 
out. As to the advertisement I have made up 
any mind to admit the advertisement. 

Kxamination continued—It was put in on the 
16th April and was in to the 22nd both days in- 
clusive. This is its first appearance. 

Mr. Lowder said he was not going to read the 
advertisement: in the first place he saw it was 
German and he could not read it ; and in the second 
place even if he could read it’ he would not. But 


* 


by took a formal objection to its being put in. 


af he Consul General—The Court admits it. 


fer. 
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Cross-exa 
before that | am aware of. He did"dot bring that 
advertisement. 

neo that as the advertisement 
was in he migh 

Alfred Weiller, interpreter to Court, sworn, 

—" Notice ; 
—It is hereby made known that the German sea- 
man Martin Christian Theodore Vollert ——.”’ 
further—on new grounds entirely. It had been 
admitted by the Court; and the n who was 
vertisement referred to Martin Christian Theodore 
Vollert, a different altogether. 
taken because it devolved upon the prosecution to 
show that the same person was meant by that ad- 

Mr. Lowder submitted that should be shown 
before the advertisement was put in. The prose- 
advertisement with the accused before it could be 
admissible. Evidence as to the identity of the two 
vertisement. 

The Court suggested that the advertisement 
parties and then proof as to the identity of the two 
persons be established before are were done 

e 
rel) knew enough German to have informed him. 
self already of it. 
ic aggrenti, to connect the advertisement with 
the accused, although one member of the Court 
the other members of the Court, even although it 
were not admitted. 
man Court to procure the attendance of an officer 
of the German Court. 
for the prosecution a request had been forwarded to 
the German Consulate asking for evidence of the 
communication in which the name was given as Mar- 
tin Christian Theodore Vollert. He also forwarded 
declined with the explanation that a German sub- 
ject could not be subpcened to appear in a foreign 
that the best means would be to write out a set of 
questions to the German Consul and he would in 

Mr. Kirkwood said no questien would meet the 
case except this one—*“ Is the man now before you 


Mr. Lowder 
t have the gry of hearing it. 

translated the advertisement as f 

Mr. Lowder objected to this before it went any 
before the Court was Peter C. Fulleri. The ad- 

The Court thought that objection was not well 
vertisement. 
cution must lay a basis; they must connect the 
people, if they were identical, must precede the ad- 
should first be translated for the benefit of all 
with it. The presiding officer (the Consul-Gene- 

Mr. Lowder said still if hereafter proof were not 
had read it, would tend to prejudice the minds of 

Mr. Kirkwood said he had applied to the Ger- 

The Court said that at the request of the counsel 
nationality of Captain Fullert, and he had received a 
a request that the officer might attend, but it was 
Court as witness. The Consul-General suggested 
his Consular capacity forward them. 
Martin Christian Theodore Vollert ? ” 


Mr. Lowder said with reference to the takin 
of evidence in the manner suggested by the ee 
he had the very serious objection that when a com- 
mission shew 4 to the German Consulate to take 
evidence the questions were put in wriling and put 
by the German Court to the witness. No cross- 
cxamination whatever was admitted, and moreover 
this Court would be unable to judge of the demea- 
nour of the witness. Clearly it was not evidence 
in atrial. That had been decided over and over 
again. The point arose only the other day in the 
British Court, and it was ruled without discussion 
that no evidence could be taken in that manner. 


Mr. Kirkwood said of course if an officer of the 
German Court were to attend and identify this 
man that would be enough. It was most extra- 
ordinary that in a community like this the ends of 
justice were to be defeated in this way. He did not 
criticise the German Consulate or any Consulate. 

The Consul-General said he would forward any 
letter that either of the Counsel wished to write to 
the German Consulate with such endorsement as 
in his capacity of Consul he might deem advisable. 

Mr. Kirkwood said he would then write a letter 
to the Consul. 

After a short discussion, in which Mr. Kirkwood 
pointed out that in this Court testimony could be 
taken on commission, while Mr. Lowder contended 
that if the evidence were taken on commission and 
counsel were not allowed to cross-examine, as he 
knew he would not, it did not come under the 
head of testimony, 

The Consul-General said the decision on that was 
reserved all the way through. 

William Falck deponed—I have been ten years 
in Yokohama. I am acquainted with the otter 
schooner Penelope. She was in port here recently. 
She left on Sunday, the 25th April. She has a 
yellow band around her hull. 

Mr. Kirkwood was proceeding, when 

Mr. Lowder. to save time, raised at once an ob- 
jection to these questions right through. In 
criminal proceedings the evidence must be confined 


iow bolum On Court? | be relevant 
to the charge that was to be on after, but 
they could have no relevancy to | 


Consul-General thought the ground was 
well taken. 


Mr. Kirkwood said his object was to explain the 
evidence of the Japanese witnesses who would 
come afterwards, and who would state that they 
stopped at one ship in the harbour with a yellow 
band, but the name of which they did not know. 

Mr. Lowder said that was the evening of, the 
22nd, and it was charged that the assistance was 
rendered on the 23rd. How could it be relevant 
to this charge ? 


the prosecution to be to explain the subsequent 
testimony of the Japanese, and on such a ground 
he thought testimony as to facts was admissible. 

Examination continued—I think there is another 
schooner witha yellow band, but I may be mistaken. 
There was another schooner in port at the time, and 
I think she had a yellow band, but I will not be sure. 

— many men do they usually carry ? 

itness said he must decline to answer that 
\ waar) He was asked to give evidence about 
the band on the hull only, and further he would not 
have it said in Yokohama that he volunteered to 
give evidence in a case that he knew absolutely 
nothing about. 

Cross-examined—From the 20th to 24th inclusive 
how many schooners would there be in the harbour ? 

Witness declined to answer this question on the 
same grounds as before. 

Mr. Lowder said if the witness declined. to 
answer his questions, he must ask that the whole of 
of his evidence be struck out. 

The Consul-General thought the rer a 
reasonable one, and said he would accede to it. As 
witness was of a different nationality he had no 
power to enforce any testimony. 

Utsumi lio deponed—I1 was born at Namamugi- 
mura in Kanagawa ken. I am 25 years and 9 
months old; my fathers is name ts 
My mother is still alive. I recognise the accused. 
I always call him Fullert. I cannot read English. 
I went about a month ago with the accused to the 
German Consulate. I went about the marriage. We 
went two or three times there. It was on 14th April. 

O.— Were you going to marry any other person 
last month? A.—No.—(Laughter.)—I was toldthat 
some 8 days must elapse, and | presume it is on 
that account that we are not married. The ac- 
cused went away before the 8 days elapsed, and | 
intended to marry him when he returned. He left 
on the 19th. He told me nothing about the reason 
of his going away. As all the other vessels went 
within a short time | did not ask him anything 
about his going away. 

Conmamnhdnnnt have known Fullert for about 
ten pore I have lived with him as his mistress 


that is up tll now. We talked about getting 
married first in November last year. I thought 
we could get matried quickly. I think he thought 
so too. I found afterwards that it would .be 
necessary to get certain documents together be- 
fore | could get the leave of the Kencho to marry 
a foreigner. I found that that would take a long 
time. It took about five months. The accused 
told me he would marry me when he came back 
from the voyage he started on this time. He did 
not tell me that if he did not start at once he would 
lose all the advantages the others might gain. 


At the close of this witness’s evidence, Mr. Low- 
der, who had previously taken some slight excep- 
tion to the interpreter, thanked him and withdrew 
his former objection. Koyama Tokujiro deponed— 
lam a sendo. I recollect the night of the 22nd of 
last month. 
to Tateyama Bay. I went in a boat with 8 sailors. 
The:e were two guests besides the boatmen. We 
started from the English Hatoba. They had no 
luggage when we left the English Hatoba. After 
leaving the Hatoba we got alongside an otter 
schooner with two masts. e two guests went into 
the schooner and brought back two pairs of trou- 
sers and some beef, with one bottleof sake and some 
bread or biscuits. We left the Hatoba about 30 
or 40 minutes past 11 at night. 
were foreigners. We then left for Tateyama, after 
remaining beside the boat for about ten minutes. 
We rowed as far as Homoko and afterwards 
sailed. The guests took a glass and looked about, 
but I was told there was no vessel there, and was 
told to take them to Kaneda on the ite side of 
the bay from Tateyama. Kanedaison this side. We 
went by sail to Kaneda. There was a two masted 
schooner there. When we got about one cho (20 
yards) from the vessel one of the guests took his 
pistol, fired it, and flourished his hat and after- 


° 


to allegations of the complaint. The allegations of 
this complaint was that the accused aided and 


wards we went alongside the vessel. One of the 
ES Some be. 92 45 srt the other about 27 or 


2 


awe ots Rta 


The Consul-General understood the object of 


— — 


tsumi Tdbe. | 


I went on that night from \ okohama | 


all the time till his marriage was spoken about— | 


) 


The two guests. 


a ee 


: 


Tins ol the genste returned to our boat : 
aay emmy came back. We took him to 
| we left the schooner she was taking 
up her anchor, while | was near the vessel she leit 

bay. When we got to Uraga the vessel was 
ae under sail. We arrived there about.11 
°” in the forenoon. 

Cross-examined—I was not directly hired by 
them. I am in the employ of the Kyakusen 

Kaisha. The orders to go to Tateyama 

thence to Kaneda were given me by the 

t. I have seen him before—frequent- 

ty. Ido not know his name. I presume that he 

was living at this Consulate, because he always 
hivdewnleen sailors to the prison. 

The Consul-General thought it right to define 
what was this man’s connection with the American 
Consulate. 

Mr. Lowder said he was trying to find who the 
manwas. , 

The Consul-General said the man Crocker was 
: tly employed as assistant to the deputy mar- 
sh in bringing drunken sailors to the consulate, 
‘but he had no official connection with it whatever. 


- Examination continued—I know the difference 
‘between an officer and sailor of an American man- 
of-war. 
the clothing of an officer, neither was it the cloth- 
fing of a sailor. He wore a hat somewhat like 
that (pointing to Mr. Kirkwood's, the owner of 
which, while holding it up for the inspection of the 
Court, mirthfully declared that it was not in 
evidence). He wore a long overcoat coming below 
the knees. It was a faded black. 

To the Court—I did not-notice any sign that the 

people on the schooner heard the pistol shot. | 
did not see anything on board the schooner, as we 
were busy about the sails. 
| After a short recess, 
’ Takahashi Torakichi, a sendd, said he went in the 
same boat as the previous witness, on the 22nd. He 
gave corroborative evidence, stating only in answer 
to the Court that three men on board the schooner 
waved their hats in response to the pistol shot. 

Hirono Chohachi, another sendd, also deponed 
that he saw one of 3 or 4 men on board the schooner 
wave his hat in answer to the pistol shot. 

Hamano Eijiro, asendd, corroborated the evidence 
of the last witness, and said he did not see the ac- 
cused on board the schooner. 

Hiraishi Shokichi saw the tall man who went with 
them fire the pistol. Three men on board the 
schooner waved their hats and the tall man also 
waved his. Thetall man was the younger of the two. 


G. H. Scidmore, deputy Consul-General, pro- 


with the Arctic on her last voyage. He knew the 
accused, and the document produced was signed 
by him in witness’s presence. April 19th was the 
_date on which the vessel cleared, and the document 
was signed on the date the papers were delivered 
_—not before. The entry in the book produced 
'was made from the ship's articles, and part from 
information received from the accused. The bill 
of sale was signed in the Consulate. Mr. Miner 
was present at the time of the signing of the bill 
ofsale. Whether the information as to the nation- 
ality of Mr. Fullert was furnished by Mr. Fullert 
or by Mr. Miner he could not say. If furnished by 
Mr. Miner it must have have been in Mr. Fullert's 
hey $y He thought the latter would be present 
ut he was not sure.. He did not remember. 

Cross-examined—I have seen a great deal of 
Mr. Miner. I have heard rumours to the effect 
that he was in communication with Paymaster 
Watkins. 1 heard that Miner and Crocker were 
concerned in Watkin’s flight. 

.— Between the time of your hearing that, and 
their departure, was there time to have taken 
proceedings against them? A.—'That is pretty hard 
to say. It was on the afternoon of the Saturday. 
following the disappearance of Mr. Watkins. 


Q.—Did not Crocker come to this Consulate on 
several occasions between the disappearance of 
Paymaster Watkins and the time of his leaving 
of this port? A.—Not that I know of; I was told 
that he did, but I did not see him. I do not remem. 
ber that Miner did. I have been told that Miner 
and Crocker both sailed on the Penelope. 


O.—Have any proceedings been taken in this 
Court towards bringing Miner or Crocker to 
justice ? A.—I believe that they have ; for the part 
jthey took with reference to this desertion. I do 
not know when the Penelope left, but my impres- 
sion is that these proceedings were taken after she 
left. Ido not know what the result of those pro- 
ceedings has been. I think I remember a tall man 
with a beard, who used to be steward at the Ger- 
man Club; and I think his name was Voliart, Lut 


* 


e remained there about 20 | 


; 


/ the master would not. 


The elder of the foreigners did not wear . 


requires on! 


the face 
seri 


I won’t be ivé. Udo not know whether he has 
y ™ 1 a Japanese woman. 

To Mr. Kirk Ihave not seen the man I 

speak of in Yokohama for the last 6 months. 

To the Court—1I do not think that among the 
vw x papers Captain Fullert’s name appears as a 

tish subject. The Captain’s name is signed on 
the ship’s articles, but there is no de- 
ion of him or his nationality. | 
ross-examined—He signs on the first page and 
the seamen on the second. The nationality of the 
seamen would appear on the articles, but that of 
There is a form presented 
by law for the articles by which the master signs on 
the first page. The first and second mate sign on the 
second page with their nationality, wages, advance, 
conduct, qualifications, time of shipment, and so 
forth. It would not be an error to describe the 
master as a seaman on the articles. I should de. 
scribe the master as a seaman always. 

To Mr. Kirkwood—All these regulations and 
forms apply only to registered ships, and the Arcts 
is nota registered vessel. (Copy ol torm pro- 
duced, which bore to be “articles of agreement ”’ 
between master and seamen in the merchant ser- 
vice of the United States, and contained the words 
“It is agreed between master and sea- 
men or mariners.”) 

To Mr. Lowder—Although unregistered, the 
Arctic carried articles of agreement like this. That 
is the only form issued, for all American vessels 
unregistered or not. If an unregistered vessel 
went to sea without this form she would not be 
liable to a penalty. 

To Mr. Kirkwood—The agreement between the 
master and crew of these unregistered vessels has 
been considered by the Consul-General’s precede- 
cessor, and ever since | have been in the office, as 


purely a contract of hire and not coming within 


the strict requirements of the Shipping Act, which 
to register a vessel. 
swder—An unregistered American 


To Mr. 


vessel is a vessel built or purchased abroad, or 


‘owner is entered as Miner. 


duced the book containing an entry in connection | 


partly owned by other than American citizens, or 
owned by American citizens residing abroad pen- 
nanently. They fly the American flag by the right 
of ownership—the same right that I would have to 
hoist a flag over my house. Supposing this vessel 
to be owned by an Englishman he would not have 
the right to fly the American flag. In this book the 
Miner is not to the 
best of my knowledge a British or a German sub- 
ject. To the best of my knowledge and belief he 
is an American. I cannot tell without reference 
whether he is registered here. (Register produced. ) 
I do not find his name on this register. 

To Mr. Kirkwood—There is no obligation to 
register. 

Mr. Lowder—As far as any personal knowledge 
you have may go, may he not be, not an American 
who has come here and registered this ship as if he 
were an American? A.—It ts quite possible. 

To the Court—I think he has stated to me that | 
he was an American. He has always been treated 
in this office as an American, and nothing has 
occurred to give me any other impression. 

©.—Can you remember anything that has been 


_ done here to shake the legality of those unregistered 


cc 


vessels ? Can you remember me despatch? A.— 
An attempt has been made in this office to refuse 
clearances to vessels engaged in the otter and seal- 
hunting business but it was not successful. 
To Mr. Lowder—It was simply a question of 
their engaging in this business. 
Mr. Kirkwood said unless Mr. Lowder were 
repared to admit that Fullert was the same as 
Vol ert he must ask that the case be postponed. 
Mr. Lowder said he was prepared to admit 
nothing in this case from the very commencement. 
Adjourned till this (Thursday) morning at 10 
o'clock. 
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IN THE U.S. CONSULAR-GENERAL 


COURT. 


Before Warren Green, Esq., Consul-General, 
and Messrs. T. L. Brower and F. Muwnw, 
Associates.—Thursday, May 2oth, 1886. 
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THE FULLERT CASE. 


The Consul-General, on the Court assembling this 
morning, intimated that the members of the Cour 
had decided that it must first be shown that the 
Vollert referred to in the advertisement was the 
same man as the accused before the advertisement 
referred to yesterday could he admitted. He might 
state that in his Consular capacity he had received 
a letter from the German Consulate declining to 
send any witness to testify. 

Mr. Kirkwood said it must be clear to the Court 
that proof of the identity of these men was an im- 
portant element in the case, and he would therefore 
ask for an adjournment in order that evidence 
might be taken before the German Consul. 

The Consul-General was very much of the 
opinion that they had got all the evidence they 
were likely to get out of the German Consulate. 

Mr. Lowder understood from what fell from 
Mr. Kirkwood yesterday that this application was 
based on the 6th Regulation for Criminal Proceed- 
ings which provided that the evidence of a person 
absent might be taken and used in criminal as in 
civil cases. The motion now before the Court was 
for an adjournment in order that evidence might 
be taken, but it did not appear that there was an 
individual witness who could not attend in this 
Court, and that the evidence if given would be 
relative to this case. Had Mr. Kirkwood said 
that he knew there was an individual who could 
a such and such evidence, and that he required 
that evidence, then the Court might listen to him 
but for the second objection that he had to raise, 
That second objection was that though the 6th rule 
did permit testimony to be so taken, the Court would 
not be guided by it. In a criminal case the evidence 
taken must be taken in the presence of the accused; 
the accused had a right to see the witness and hear 
him give his evidence, and to cross-examine him 
either by himself or by Counsel. That was a sound 
proposition in law which he knew could not be 
contradicted by the other side. 

Mr. Kirkwood said there was no reason why the 
accused could not go there. 

The Consul-General thought there was a very 
strong reason. 

Mr. Lowder—I may point out to the Court that 
I think this case is assuming the form not of a 
prosecution but of a persecution. My first appli- 
cation was that the case might be tried by a jury. 
‘That was denied on the strength of these regula- 
tions. Then I applied that the second charge might 
be dismissed on the ground that the man had been 
in jeopardy on the first charge. That motion was 
disallowed on the distinct nd that because he 
was not tried by a jury in the first place, but by 
associates under these rules, therefore he was not 
in jeopardy. Nowit is attempted to take evidence 
behind his back; evidence before a Court where 
the question must be put in writing, where I have 
no locus standi whatever, where I cannot cross- 
examine the witness to be examined. I should 
like to see the occupant of that bench put his foot 
down and say—‘I will not be guided by any re- 
gulation issued by any minister, or by any autho- 
rity which deprives a man of a right which he has 
according to the laws of the country under whose 
wt 7 he is at that moment.” I declare be- 
ore God, that if I were an American citizen— 
whether I were minister or consul or judge or as- 
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fought for and won at the point of the bayonet. 


Mr. Kirkwood said it appeared to him that this 6th | 
regulation was inserted icularly to apply tothe 
conditions under which American citizens . resided 
in this country, arid that the regulation was de- 
signed to give power to the Court to procure such 
evidence as it was absolutely necessary the Court 
should have, which it would be impossible to pro- 
cure if the common law principle, that no evidence 
could be used unless it were given in the presence 
of the accused, were followed. He thought the 
accused could certainly to the German Con- 
sulate with an officer of this Court and there was 
nothing to prevent his appearing by Counsel there, 
and of the proceedings being watched on his behalf. 

Mr. Lowder said he knew, as a matter of fact, 
that he had no locus standi and should not be able 
to cross-examine a witness. 

Mr. Kirkwood—He could appear through the 
Counsel attached to the German Court. 

Mr. Lowder—They would not be able to cross- 
examine, 

Mr. Kirkwood—They can put any question 
through the Court. 

Mr. Lowder—N 
ained. 

Mr. Kirkwood—They can watch the evidence 
with all the powers Counsel have in Germany. 

The Court adjourned for five minutes for con- 
sulation, and on resuming, 

The Consul-General said he could not see how 
identification could take place except in the pre- 
sence of the accused and certainly the idea could 
not be entertained, of carrying the Court to the 
German Consulate and taking the accused there. 
The motion for adjournment was therefore refused. 

Mr. Kirkwood then said that concluded his case. 

Mr. Lowder then said if his Honour were sitting 
as a jury his application would take the form that 
his Honour should refuse to submit the case to the 
jury on the ground that the evidence adduced in 
support and the charge had failed— 

Nr. Kirkwood asked if Mr. Lowder was to call 
witnesses. 

Mr. Lowder said he was about to make a mo- 
tion, and if it were sustained— 

Mr. Kirkwood said Mr. Lowder could not add- 
ress the Court untilhe (Mr. Kirkwood) had sum- 
med up. ; 

Mr. Lowder contended that he was in order. 
He was asking the Court to dismiss the charge 
even without the summing up of the other side for 
the reason that sufficient evidence had not brought 
forward to sustain the charge. Ifhis motion were 
not granted, then it would be time for him to decide 
whether he should call evidence or not. Ifit were 
granted there could be no use in wasting the time 
of the Court by calling evidence. . 

The Rene eae; said the motion was not 

anted. 

Mr. Lowder asked whether the Court would not 
listen to him. . 

The Consul-General said he would listen, but the 
prosecution must be allowed to sum up. 


Mr. Lowder called attention at the outset 
to the oth rule of the criminal proceedings which 
provided that the action be confined 
to the al gg tbe complaint and es 
judgment ilty or not ty 
the offence as Rr ps r. Linsdle Nate cand 
the charge against the accused and pointed 
out that it was incumbent onthe prosecution to 
prove every word of that charge as laid. His first. 
objection was that the accused was wend 2s to 
be a seaman of the United States. The and 
records of the Consulate had been produced, and 
it had been shown in evidence that he was not 
shipped as a seaman, but as master of the vessel. 
He drew a distinction between the master and 
of a vessel and a seaman on the authority of Dis- 
ty’s Manual of Shipping and Admiralty, which read 
thus :—*“ All persons employed in the navigation 
of a vessel or upon a voyage, other than the 
master and mates, are deemed seamen.” There it 
was clearly defined that all except the master and 
the mates employed in navigation are seamen, and 
the master and the mates are excepted from the 
term. he said, the charge had not been 


0, they cannot. I have ascert- 


proved inasmuch as it had not been shown by the 
evidence that the accused had been a seaman and 


Scidmore’s 
which he : 
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, would be completed as soon as he had done it. 
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case. . Scidmore’s 

referring to the opinions of the Attorney- 
General-volume 11, page 474, and contended that 
this Court could not render ment against his 
client because he was of f birth. is next 
point was that the accused was charged with 
aiding and assisting Watkins “in deserting ” 
from the naval service of the United States. Here 


: 


or a post to which one belongs”’ and a reference 
was made to the word “ abandon” as a synonym 
under which it was said that we “ desert a post or 
station.” It must be obvious to the commonest 
understanding that the act was not a continuing 
act; it was done once and for all. If eithér of the 
gentlemen associated with the bench were to get 
up from where he was seated, he would leave the 
chair; if he was to get out of the room he would 
quit the room, and carrying out the supposition 
farther, leave the premises. In each case the act 
If 
he (Mr. Lowder) were to offer one of them 
assistance in getting down from the chair, he 
would tender his arm, and if it were a criminal act 
he should be guilty of aiding or assisting him 
to leave the chair; but it did not follow that 
if he were at the Hatoba, a boatman, knowing one 
of them to be coming, he would be aiding and as- 
sisting him to leave the chair. The person who 
ai 
was the person who assisted him over the side 
of the ship and once Watkins had left the side of 
the ship he had deserted the service and the act of 
desertion was completed ; and no act performed 
afterwards by his client in Kaneda Bay could 
be construed as aiding and assisting him to 
desert. Mr. Lowder then quoted a case from 
Law Reports, 1 Probate and Divorce, e 491, 
and passages from Tring’s Criminal w of 
the mm and from Kent's Commentaries, 43rd 
volume, 12th edition, where it was laid down as 
atest that in order to complete the offence there 
must be absence on the part of the offender from 
his ship or duty without any intention of returning. 
His next authority was Winthrop’s Digest of the 
opinions of the Judge Advocate-General, 220, 


in which the intention of not returning was laid down 


as thetrue test of desertion. It was farther laid down | 
in the Navy Regulations that “ absence without 


leave, with a manifest intention not to return is 
always to be regarded as desertion. Mr. Low- 


der then referred to the evidence of Captain | 


McGlinsey in support of his contention that the 
desertion 


had been completed, and quoted from | 


Brightly’s Digest, 2nd volume, 24 and 337, 


ask in conclusion that his client should be 
di and dismissed without hearing any fur- 
ther ence. 


Mr. Kirkwood in refence to Mr. Lowder’s first 
int said the question as to whether accused had 
proved to be a seaman of the United States or 
not was immaterial. It was not a necessary ingre- 
dient of the offence. Hecited Archbold’s Evidence 
in Criminal cases, 56, in support of this 
argument, and contended that the accused was 
rightly described as a seaman of the United 
States, because every master was a seaman. Be- 
sides the law knew no such person as the master 
of an unregistered vessel. The second plea, as to 
the jurisdiction of the Court, should have been 
taken before the accused was called on to plead. 
The evidence as to his being a British subject was 
very indefinite, Mr. Scidmore being unable to re- 
collect from whom he got the information. He 
contended that the act of desertion was a continu- 
ing act and was not completed until it was manifest 
that there was no intention of returning. 


After hearing Mr. Lowder in reply, 
The Consul-General conferred with the Associates 
and decided that the motion must be refused. 


and assisted Paymaster Watkins to desert | 


| Court 


' to the German Consulate to get married. 


- F ead dw 


was noted. 
P. C. Fullert, called by Mr. Lowder, deponed— 
The name I at present bear is Peter C. Fullert. | 
have borne that name for 15 years. That was not 
my originalname. My original name was Vollert ; 
my Christian name was Christian. There were 


ruling of the 


two other names; [I have not my certificate of | 


I went recenily 
lama 
German subject, born in Germany; my father is 
dead, but my mother is alive. I went to get mar- 


birth, and do not remember. 


ried to the Japanese who gave evidence yesterday. 


' 


I had my certificate of birth sent out from home; | 


that is how my original name appears. It was 
sometime last year that I took it into my head to 
marry this girl. I found there were difficulties on 
both sides. 
had been living with me ‘for 

was in command of the Arctic. 
this Consulate on the 19th of April, | 
I went to sea on the 21st, two days after. 


ten years. | 
| cleared at 


think. 


I had to get papers from home. She | 


| 
| 


| put to | 


sea by the owner’s instructions—Captain Miner is | 


the owner. 
was to take a passenger. | 
recollection, was two or three weeks before I sailed. 


| heard from Captain Miner that | 


_ He did not tell me who he was; he said he did not 


know himself. I did not as a matter of fact know 
who my passenger was. I had not heard it from 
anybody else. Our passenger did not come on 
board before we leit. Yokohama. I have no 
idea why he did not. We went from Yokohama 
to Kaneda Bay. When I arrived at Kaneda Bay 
my crew were not in a fit state to gotosea. Some 
were and some were not—-some of them wer: 
drunk. I donot suppose it is an unusual thing 
for that to happen. I remained there two days. 
It was strictly necessary; the vessel was not in a 
fit condition, and it would have been highly. dan- 
gerous to go to sea. Nothing was properly 
stowed in the hold, and if a gale had come the 


vessel would probably capsize. I got things 
about ship-shape on the 23rd. Iwas ready about 
noon. It was about noon that I hove up the 
anchor, but there was no wind at the time. Prior 


to that the passenger had come on board. He 
ave me his name: it was Gordon. He was 
ressed in a common suit of civilian clothes. Ile 
was respectably dressed in a “salt and pepper”’ 
suit. 1 had not waited in Kaneda Bay on 
purpose, because [| did not know whether he 
would arrive or not. My intention was to go 


That, to the best of my | 


either with or without him—whether he came or | 


not. Some go right to sea: it is not an unusual 
thing for them to om into Kaneda or 

other bay to give the crew time to sober up. 
That is what I think, but I do not profess to know 


some | 


much about it, as it was my first voyage up there | 


as master of a vessel. I had not instructions to 
wait any particular time in Kaneda Bay. I had 
told my owner I would have to leave Yokohama 
on account of the crew, and that | would stay two 
days in Keneda Bay. I told him that if ther 
was a favourable wind I would certainly go to sea 
on Friday night or Saturday morning.: I was 
down below, but was told by one of the men that 
there had been a pistol or a shot fired. I did 
not know Ya lel | that the approach of this boat 
would be signalled by the firing of a pistol or inany 
other way. I came up on deck, and looked with 
my glasses at the boat. There was no signal by 
me or by my orders in response. The boat 
was near enough and I[ could tell who the 
man was. He was a man named Crocker. | 
have known Crocker before by sight. Watkins 
when arrested wore one of thins overall shirts 
that seal hunters generally wear. It belonged to 
me. The wooden shoes that he was wearing 
belonged to one of the hunters. He was wearing 
his own trousers. He wore the shirt because 
it was warm and comfortable in cold weather, but- 
toning up to the neck. The weather was colder 
up there than it was here when we left, and I lent 
it to him voluntarily. He had been wearing it for 


about a couple of days before we arrived at Shiko- | 


tan. I had no reason to know or suspect that he 
wore it for purposes of disguise. Otter schooners 
I believe generally touch at the Island of Shikotan. 
Supposing that I had been aiding and assisting or 
wanted to conceal this man, Shikotan would have 
been the last place that I would have gone to, as it 
would have been the first place that a man-of-war 
to look for him would have come. After leaving 
Kaneda Bay I think there are plenty of bays 
and inlets where I could have hid him and 
my ship too if | had wanted to conceal him. 
Leaving Kaneda Bay at noow on the 23rd, 
I arrived at Shikotan about 3 o’clock in the after- 
noon, I think, on 1st May. Up to that time 
I had no reason to suppose from anything said 
to me by him or anybody else that my passenger 
belonged to the American navy or that his name 
was other than Gordon. From conversation 
I had with him going up I formed the impression 
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‘that he was going for the pleasure GPimating,” 
to see that -orygt the world. . Teh . 
a harmless lunatic—one of those “ glote-trotters.”’ 


Mr. Lowder recalled that they had had some 


: synonyms in Court already. Evidently the 
witness thought a “ globe-trotter ” was a harmless 
lunatic, ~ 


Witness—That is my impression. He seemed 
to be an eager man of sport. He asked to be 
allowed to go in one of the boats to hunt when we 
went out; and I said—Yes, certainly. I could not 
say whether it is usual for globe-trotters to go up 
with the schooners ; but I hear that one went up in 
the Nemo. I do not know that one went in the 
Ada. lt did not strike me as unusual when I first 
heard that | was totake a passenger. I heard it 


said on board of the Ossipee that the captain of the) 


Ada was offered a passenger. The Ossipee came 
up I think on the 5th—L could not positively say 
whether it was the 4th or the sth. I think now it 
was the 4th. Between the 1st of May and the ap- 
pearance of the Ossipee in the offing | had no 
reason to suppose that my see woe was anything 
other than Gordon. When the Ossipee appeared she 
had the Russian flag flying and I could not tell what 
vessel she was. She anchored two miles from where 
we were lying. My passenger went ashore before 
she entered the harbour. She passed the harbour 
once apparently and them turned and entered. 
To the best of my knowleoge he left after she had 
passed first. My passenger was speaking to me 
at the time she passed, and I said I thought she 
looked like a man-of-war coming down from 
| Viadivostok. She was going south at the time. At 
ithe time I was talking to him he was wearing the 
same clothes as he had when he was arrested. 
Three boats were going constantly between the 
shore and the vessel bringing off -wood and water, 
‘and he went ashore in one of them. Two boats 
came off to me—armed boats—with 40 or 50 men, 
and Lieutenant Sewell came on board. He showed 
me no warrant to arrest me. I was never up there 
shown a warrant for my arrest by anybody—nor 
any charge against me. I heard Lieutenant Se- 
well say in Court here that he asked me if Wat- 
kins, a deserter from the Ossipee, was on board, and 
that I answered he was not. A question some- 
what similar to that was putto me. He said he 
was looking for a man by the name of Watkins 
—Paymaster Watkins—and I[ said I did not 
think he was on this ship. There was nobody of 
that name on board. To the best of my re- 
collection he did not ask me if I had a pas- 
senger on board, but told me he was going to 
search the vessel. Also that I had to go on 
board the man-of-war. If he had put the ques- 
tion to me :—“ Did you bring a passenger up,” | 
should have answered immediately. I gave him 
all the assistance possible in searching my vessel. 
I went on board the ree without objection. I 
there saw Captain McGlinsey, and he said he 
had received information in Yokohama that I 
had had had a passenger put on board in 
Kaneda Bay, and I said his information was cor- 
rect. He asked for his name, and I told him it 
was Gordon. A photograph of a group of officers 
was then produced, and I was asked whether I could 
recognise my passenger among them. I did so, 
saying that I was not sure whether it was the man, 
but it was very like him. Before that he had 
asked me what the man was like, and | described 
him as nearly as | could. I was detained on the 
Ossipee until the evening. I asked the captain to 
be allowed to go on board to make necessary ar- 
rangements, as I was told they were going to take 
me down to Yokohama by order of the Admiral. 
He did not tell me he had any charge against me 
or any warrant for my arrest. There was a 
on board at the time with the exception of myself 
who knew how to navigate my vessel. 


Mr. Kirkwood objected to this line of examina- 
tion. 

Mr.' Lowder said he wished to show that his 
client was illegally arrested and was illegally 
detained in the Consular jail. His object was to 
show that from the very commencement the inten- 
tion was to carry out the orders of the admiral, 
right or wrong ; and though his client protested that 
his vessel was without a navigator and that it 

would be dangerous to leave her, she was left —to 
be wrecked for all that they cared. It seemed to 

have been a pre-determined thing from the very 
beginning, without any charge or warrant, to brin 
the captain out of the ship, to bring him here, wee 
right or wrong, to put him on his tial. Captain 
McGlinsey stated in the box that what he did was 
under the instructions of the admiral. 

After some discussion however, Mr. Lowder, 

in deference to the opinion of the Court, dropped 
the point. . 


Examination resumed—I worllbeck to the Arctic 


, that night and remained there allnight, as also did 
the officer from the Ossipee. In the morning my 
“passenger was seen on the beach. I said to the 
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Ber 9 
fore my passenger came on board in Kaneda Bay, I 


had never set eyes on him. 

Cross-examined—By noon of the 23rd my 
men were sober. They were sober the day before. 
My reason for not going the day before was that I 
was not ready. I got ready about noon; I had 
been setting up the rigging in the morning. I had 
to stow away all the provisions of the ship. It was 
my intention to get married when I left. I went 
several times to the German Consulate ; I do not 
remember the date. I swear I did not see the 
advertisement, because I do not read the Herald. 
I was told at the Consulate it would take 8 days after 
my application before we could get married. The 
papers might have been finally in order on the 
14th. I went to the Consulate before sailing to 
see if it could be hurried up, and was told there were 
two or three days stilltogo. The name Martin 
Christian Theodore Vollert is thename on my birth 
certificate, and the name I gave to the German 
Consulate. I did not notice what luggage Gordon 
brought with him when he came on board. He 
might have had some flannel clothing in a bundle. 
They were put on board into the cabin, and all 
was given up I think to the officer. I could not 
distinctly say what countryman he was. I took 
him to be a Portugese by his appearance, and Eng- 
lish or American by his conversation. I should 
judge him to be about 45 or 50. He seemed to be 
well educated, but I could not say refined. His 
hands, &c., did not indicate him to be a labourer, 
and he seented to be able to rough it. I took 
him for a globe-trotter. I could not tell whether 
he had brushes with him or a sponge or a tooth- 
brush; we had plenty of soap on board. I do not 
think he had a change of boots. I do not know 
whether globe-trotters travel about with that 
limited amount of luggage. I have had no ex- 
perience of them, but from what I heard of the 
one going up on the Nemo I thought he might | 
be one of the same kind. I do not know 
the size of the Nemo, she is larger than mine. 
My vessel—the vessel only—is worth about 
$2,500: I know the Nemo sold this last time 
for $4,000. I thought he was a sportsman. We 
had plenty of guns there to shoot animals. 
We do not use them to protect ourselves. 
We kill most of then seals by hitting them on 
the head with clubs. I do not know whe- 
ther that is the kind of sport a sportsman 
would enjoy. We can give a man going up there 
for his pleasure the same comforts as we have our- 
selves. There are 6 people in one cabin. The 
cabin is about 20 feet long and about 18 feet wide, 
and 6 feet or 6 feet 5 inches high. I keep no regu- 
lar leg. We keep what we call the scribbling log. 
The officer did not ask me for my papers. He 
told me to take my log to the steamer, and I said 
I had no regular log. I went to Shikotan for wood 
and water. I had arranged to meet the Penelope 
up north, not at Shikotan. The captain of the 
Penelope knew | was going to Shikotan. When 
Lieutenant Sewell came on hoard he did not tell 
me he was searching for Paymaster Watkins. I 
had no idea what he was wanting. I did not tell 
him I had a passenger, because he did not ask. I 
arg answered him the question he asked, and 
said Paymaster Watkins was not on board. In 
spite of my conversation with him I had no idea 
what he was looking for. Leaving the anchorage 
here, I got my own boats to tow me out. 

Mr. Lowder—When a passenger comes on board 
a ship js it usual for the master to ask him whether 
he has a tooth, brush, sponge, &c.? A.—Well, I 
should say not, sir. There is a difference between 
otters and seals. Otters are always shot and seals 
are clubbed—though they may shot as well. 
The shooting of otters is excellent sport. We use 
only one kind—a peculiar kind—of gun for shoot- 
ing them. When in answer to Lieutenant Sewell’s 
question as to whether Paymaster Watkins was on 
board I replied that I did not think there was aman 
on board of that name, he told me he was going to 
search the ship and that I was to go on board the 
Ossipee. I said—* All right sir.” My own two 
boats, the ship’s sampan and another sampan towed 
me outside the harbour limits when I left Yoko- 
hama. There were ten of my own crew so 
occupied, 5 men in each boat. crew all told 
is about 20. I had not a sufficient number of 
sober men to go to sea safely when I left here. It 
would not have been safe for me to put to sea 
from Kaneda Bay sooner than I did. 


Re-examined—Otter schooners leave 
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ptain Miner was the principal 
rctic—owning one half, and the ves- 
m » Mr. Johnstone, and Mr. 
arneke is an enginéer and Johnstone is 
egg en I do not know how much Mr. 

Mr. Warneke and I own nearly 
the vessel—half of the interest in the 
the voyage. Captain Miner is the sole 
stered managing owner of the vessel, and 
to say about her than I have. Any orders 
ives I think I must obey. We carry 
y provisions and salt—the latter to salt 
I had 26 tons of stone ballast, 10 tons 
salt, and I suppose there are about 20 tons of 
isions on beard. These provisions were 

t on board two or three days before we 
left, and wputdawn in the hold; the ballast being 
levelled. When the provisions were taken on 
board there were only one or two men on 
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board, and we had not time to stow them pro- 


perly: Nearly all the men only came on 
the day we were towed out. After 
leaving the harbour limits I came ashore and 
hunted all the men out and brought them off. 
We had to take everything up oe stow it again 
so that nothing should shift, and everything 
be easily got at. The salt required to be taken 
out also. To do this | had three hunters my- 
self and 14 Japanese. We were in Rnneda 
Bay 48 hours,.and were busy the whole time in 
setting up the rigging and getting ready. As 

as we lie in Yokohama the men go ashore. 


That is true as well of the Japanese as of the'Euro- 


him for a criminal. 


_ Russian flag 
_ Russian flag he had gone on shore, I think. 
_ did not pay for the wood; we took it on credit.— 
(Laughter.) Tliere was no settlement where we 


s. The ten men who towed us out came on 
board in the morning and we were towed out in the 
afternoon. It wason the day that I towed out from 
the anchorage that I had my last conversation with 
Miner about my passenger. In the morning he 
did not know 0 & we he was coming or not; in the 
afternoon he said he thought he would come. | 
told him I would have to wait two days at Kaneda 
Bay on account of themen. I left the payment 
of the man’s passage to Miner. I had nothing 
to do with all the work on shore, getting stores, 
paying bills &c. I attended to the getting of the 
ship ready. Ona previous occasion Miner had 
told me he was sticking out for $150 per month. 
I knew him to be the man when he came on board 
because Crocker brought him and said—“ There’s 

our passenger,” or something to that effect. 
Miner said if the passenger was going he would 
send him down to Kaneda Bay. My reason for 
not coming back from Kaneda and getting 
married was because I could get no work done 
on board—my presence there was required. | 
did not notice the bundle that was brought, but 
it seemed to be as much as a man could carry. 
Watkins seemed to be very sociable on board. He 
t along well with the ashlee. I never heard that 
they called him the “Crazy Portugee.” He did 
not assume superior knowledge about sailing the 
ship. He did so about shooting, however, 
though he was not a particularly good shot 
when it came to the trial. I did not take 
I certainly did not tell one of 
the officers that I did not know him to be Pay- 
master Watkins until I had got outside the bay. 
Watkins went on shore at Shikotan after breakfast 
I think. When the Ossipee went past the first 
time he did not say, “ I don’t like the looks of that 
Russian; [| think I will go on shore.”” As a 
matter of fact when she passed the first time shie 
was too far off for us to see whether she flew the 
or not, and when she came in with the 
We 


were—it was about 12 miles. It was not necessary 
for Watkins to ask permission of me to go on 
shore. He had been on shore before. From the 
time he came on board the ship until the time | 
was put under arrest I had no suspicion. 


J. L. O. Eyton deponed—I have been some 
years in Yokohama, and have some knowledge of 
these otter schooners. This year they left a litle 
later than the middle of April. I think the Penelope 
left after the 21st. The first on the ground, should 
the weather happen to be suitable, has the first 
chance at the otters, for this reason that the otters 
are undisturbed in the winter and are tame in the 
spring and found inshore. I have made a couple 
of voyages myself up north. On both occasions 
we put into Tateyama Bay—to allow a portion of 
the crew to ree waar and or “ ‘ws the 
P(e te Straightening up the hold. It is 
almost levatlahiy the tace with the Ja anese portion 
of the crew to be drunk and unfit for duty. The first 
time we stayed about 36 hours, and the second time 
we were about the same. I know that it is most 
essential that everything in the hold should be 
secure. These vessels are “crank.” If the cargo 
were not secured, in a,heavy sea or a squall the 


sse! would heel over the cargo would shift, and! 
the vessel would not be able to right again—-would 
capsize. I know several instances in which pas- 
sengers have been taken. Mr. Mackerel Smith 
went as passenger with Mr. Snow in the Otom: for 
sport and also for photographic purposes; Mr. 
T. R. Green went as a passenger in the Penelope. | 
Another gentleman, from San Francisco, took pas- 
Sage in the Alexander, completed the season up 
north and came down with her to Yokohama. His 
name was Christiansen. A gentleman named 
Currie who was staying at the Club Hotel is now) 
on board the Nemo. A passenger by one of these | 
small vessels, whether a gentleman or otherwise, | 
would certainly have to rough it. If he knew the |}: 
climate he was going to he would have to take a 
quantity of warm clothes. Almost invariably now 
otters are chased by men in boats and shot in the 
water. It is good sport—mostexciting. I speak | 
from personal knowledge. I have heard of an 
otter being shot with a sporting gun, but the gun 
usually employed is a heavy Winchester repeating | 
rifle. The object is to hit the otter in the head 
and save the skin. 


Cross-examined— When the otter appears 
above the water only his head appears, and the 
object is to fire as many shots as possible before 
he goes down. An express rifle or any other rifle 
used for shooting big game would do as well of 
course if you hit the otters. I do not think Mr. 
Mackerel Smith was a part owner. The vessel 
was always understood to be owned by Mr. Snow. 
I do not know that she was registered in Mr. 
Smith's name. He was in Mr. Snow's office. | 
do not know that Mr. Green was interested in 
the venture—I do not think so. He has been 
several years here. | do not think he is a 
man of large means, if you ask me what my|- 
gt con opinion is; but that is purely a guess. 

have never spent a rougher time in my exist- 
ence than the two occasions I 
lf I had the time and the 
up again. 
with each other up there. 
of a vessel the chances are that 1 would make 
enquiries about a passenger. In these schooners 
some of the men have clogs, and woollen under- 
clothing ; one pair of long boots is almost a neces- 
sity for comfort. Blankets I should also consider 

| 


went up there. 
means I should go 
Men are thrown very much into contact 
lt | were a master 


a necessity. Schooners, as arule, are generally 


very well fitted up with cabin accommodation. 
They live very well up there; the fare is not very | 
to $100 a | 


rough. I should say it would be $75 
month for a passenger. | 

To the Court—I went north as ahunter. The} 
time that it would take to effect the storage of the 
cargo would depend on the extent to which the 
provisions and salt had been previously stowed. 
You want to have the hold so that you can get at | 
a little of everything. If | were master and part | 
owner of a vessel and the managing owner said I | 
had to take a passenger, I think probably I should | 
like to know something about the man. | 


‘The | 
managing owner would be the ship’s husband and | 
direct all such affairs as shore work and efgag- | 
ing passengers. The ship’s husband would be 
warranted in sending a passenger on board without 
consulting the other owners, even although the 
captain might have more interest in the vessel 
than him. 

Carl Lundberg deponed—I have some knowledge 
of these otter schooner; I have been three years 
on this side and six years on the other side en- 
gaged on them. They nearly always stop after | 
going out of the harbour. We always used to| 
stay in the bay at Uraga, to get things straightened 
up. The men have to be straightened. The 
length of time depends on the vessel. I have stayed 
there for six days. I know a good many people 
who have gone up north as passengers. I know 
three from San Francisco and one from here; and 
I know of other two, one this year and one I think 
two yearsago. I know Captain Miner well; he has 
boarded with me the whole winter. I think he is 
just the sort of man who would try to get $150 a 
month from a passenger. I should try to get 
more myself. If [ had a vessel of my own I would 
not take a passenger for less than $150. If a mer- 
chant owns an otter schooner he would generally 
entrust the management of the ship to the captain, 
but if the owner ts a hunter and the captain knows 
but little the former would take the business pretty 
much into his own hands. Captain Miner would 
not go into any hunting business unless he had the 
entire management. 


Cross-examined—I did not know Paymaster 
Watkins. I have never seen him to my knowledge. 
[ know several of the officers of the Ossipee. | 
know Captain Fullert. Hehas been in my house 
often. Iknow Crocker. He has been in my house 
with Miner very often since he was engaged to go 
with Miner. They were sometimes with Fullert. 
If 1 were told by my managing owner that a pas 
senger was coming on board | should expect him 
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to be a gentleman, otherwise he would’ 
to pay $150 or $200 a month, 
seen were gentlemen. The one that went with 


the Nemo is Mr. Currie. I do not know whether 
Mr. Green had any interest in the venture or not I 
cannot say whether has sufficient means to go up. 
To the Court—I am a Swede. I think I 
saw Miner the night that Watkins deserted. I 
was at home that night. Miner, Crocker, and 
Fisher, of the Penelope, were there. I do not 


know how Paymaster Watkins got on shore, | 
| have heard since this case commenced of a man | 
paddling about the ship in a canoe, but I have no | 
idea who he was. Between half-past 10 and half-past | 
night, Crocker came in and asked for | 


11 that 
Miner; Miner came in after and they went 
into the little room behind the bar. After they 


went out together Crocker for certain did not come | 
Miner roomed with meand | could not | 
He was there in the 


back. 
tell when he came back. 
morning. The first | heard of Watkins’ disap- 
pearance was when some of the officers and petty 
officers of the Ossipee came in. 

Mr. Lowder then addressed the Court, advert- 
ing to the peculiar difficulties with which he had to 
contend in the conduct of the defence, emphasing 
the necessity of bearing in mind the presumption“ 
of the accused's innocence until he were found 
guilty, and pointing the points in which he consi- 
dered the prosecution had failed to prove their case. 

Mr. Kirkwood was also heard at some length. 
The Court adjourned, to give judgment on Saturday 
morning at half-past ten. 


SATURDAY, May 22nd, 1886. 


The Court sat to-day to give judgment in the 
case of Peter C. Fullert. 


Mr. Lowder, counsel for the accused, attended in 
Court; but Mr. Kirkwood, counsel for the prosecu- 
tion, was absent. 


The Consul-General— Before delivering the ver- 
dict | wish to make a few remarks, which I ho 
will be reported in the papers. The vested 
made by the Counsel for the defence, which of 
course it was proper he should make in defence of 
his client, have had a full and serious effect upon 
me in the consideration of the case. I fully 


ap- 
preciate the responsibilities of the situation—| fully | 


appreciate the anomalous dual position that a 


Consul and judge in Oriental countries is placed. | 


But there is another side of the matter, and that is 
that it is my duty to render such a verdict as I 
think fit- as the justice of the case, as the evi- 
dence—seems to warrant, regardless of the perhaps 
natural inference that may be drawn from sucha 
position, Whilst it is my duty to weigh the matter 
very carefully and to guard against myself ina 
dual capacity, it is —— my duty to stand u 
opinion as formed, regardless of any inference that 
outsiders may draw. .I also want to pay more 
than a passing compliment to my associates in 
this case. It is not the ordinary meretricious com- 
plement that | want to pass, but I wish to say that 
they have been of great assistance tome. They 
have been very painstaking and laborious and 
conscientious. We spent the entire day yesterday 
—meeting in the morning and again after tifin— 
in taking up the evidence point by point. Mindful of 
the remarks of the learned counsel for the defence, 
‘I, in each case, elicited their opinions before giving 
my own, and in each case the opinions were un- 
animous. 


Mr. Lowder—I trust it will be understood, with 
reference to the pomt mentioned from the bench, 
that the remarks i felt it my duty to make had no 
personal application, 


The Consul-General—I wish to say that I under 
stood that, Mr. Lowder. : 


Mr. Lowder—They did not refer to you as an 
individual. 


The Conyul-General—I understood that perfectly, 
Mr. Lowder, and did not mean to convey an op- 
posite impression. They did not-hurt my feelings 
—were not offensive to me in the least sense, except 
that they touched a point of conscience upon which 
I reflected a great deal. The section upon which 
the accused has been tried is Section 1553 of the Re- 
vised Statutes of the United States :—“ Any person 
who shall entice or procure, or attempt to entice or 
procure, any seaman or other person in the naval 
service of the United States, or who has been 
recruited for such service, to desert therefrom, or 
who shall in any wise aid or assist any such seaman 
or other person in deserting, or in attempting to 
desert from such service, or who shall harbour, con- 
ceal, protect, or in any wise assist any such seaman 
or other person who may have deserted from such 
service, knowing him to have deserted therefrom, 
or who shall refuse to give up and deliver such 
person on the demand of an officer authorized to 


receive him, shall be punished by imprisonment ‘ 


for not less than six months nor more than three 


wgy'd not be able |, ! 
Vthat [have 


Ie tae Covert or tue Unriep Srates Con- 
SULATE-GENERAL, KANAGAWA. 
May 2ist, 1886. 
The people of the United States of America 
ing informa- 


versus Peter C. Fullert. 

Having heard and tried the f 
tion, filed b R. McCance on the 18th day of May, 
1886, I find Peter C. Fullert guilty of the offence 
of aiding and assisting one G. R. Watkins, pay- 
master of the U.S. ship Ossipee, in deserting, 
ng ae on the 23rd day of April, re- 
ceived said G. R. Watkins, an officer of the United 
States Navy, on board the schooner Arctic, of 
which he was master, and as soon thereafter as 
practical, sailing with said Watkins to the island 
of Shikotan, one of the Kurile Islands, belonging to 
papan ; and that said Peter C. Fullert at the time 

new said Watkins to be deserting from United 
States Navy aforesaid ; and I adjudge and sentence 
him therefore to imprisonment for six calendar 
months from this day, in the prison for American 


convicts at Yokohama, Japan, and to pay a fine of 


two thousand dollars, Mexican ($2,000). 


(Signed) Warren GReEeEv, 
United States Consul-General, 
Acting Judicially. 
T. L. Brower, 
(Assented to) FRANK Mone} Associates. 


Mr. Lowder—I beg to give notice of appeal 
against this judgment. | 
The Consul-Gereral read the following ex- 


tract from Mr. Scidmore’s Digest of Leading 
Cases:—The only appeals in Criminal cases 
tried in the United States Consular Courts 
ate provided for in. Section 4,089 of the Revised 
Statutes, which confines such appeals to cases 
where the Consul has acted alone, without asso- 
ciates, in trying charges punishable by fine not 
exceeding five hundred dollars, or imprisonment 
not exceeding ninety days, and in such only when 
co fine im e goto _ or 
the term imprisonment e s sixty days.” 
(U.S. vs. Ross, Rentaiben, May, 1880.) 
Mr. Lowder—Do I gather from that that the 
appeal is to the Court in Tékyéd? 
Consul-General—I confess | was under a 
different impression. (After reading the extract 


again). M a is that that rules out any 
appeal at all. ill you look .at it (handing the 
volume to Mr. Lowder), I confess | was under a 
very different impression before I saw that. 

Mr. Lowder—I will look into the matter. I am 
simply giving an intimation to the Court of my 
intention to appeal, and would ask whether in the 
event of an appeal being allowable—being taken— 
the defendant will be let out on bail pending the 
appeal, and if so for what amount. 

The Consul-General—Certainly notless, pentling 
the appeal— 

Mr. Lowder—Not less, ! presume, than the 
amount of the fine. 

The Consul-General—Certainly not less than 
the amount of the fine. I will take that into con- 
sideration also. 

Mr. Lowder—With reference to the second 
charge, | am informed by the learned counsel for 
the prosecution that it is not his intention to pro- 


- secute it, 


The Court then rose. 


a. 


—— 


—_— 


| 
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THE FULLERT CASE. 


This case came up to day on the following peti- 
tion, presented and signed by Mr. Lowder, coun- 
sel for Captain P. C. Fullert. 

In the matter of P. C. F@lert, a prisuner in the prison 
for American convigts in Yokohama, Japan. 
To the United States Consular General Court at Kana 
gawa (Yokohama), Japan. 
The humble petition of P. C. Fullert, a prisoner in the 


rison for American convicts in Yokohama, sh I 
om at ®, showeth as 

1. Your petitioner is imprisoned in the prison for An.eri- 
can convicts in Yokohama, and is in Eater of William 
B. — ey. the United States mar:hall. 

2. Your petitioner was charged on the 17th day of May 
18386, by R. McCance for that being a seaman of the United 
States and within the roe Ry of this Court at or near 


Kaneva Bay in the Gulf of Yedo he did on the 23rd day of 

il, 1886, unlawfully and wilfully aid and assist G: R. 

atkins an officer in the naval service of United States in 
ttng from said service. 

3. Your petitioner is a subject of the German Empire 
and as such could only be amenable to the jurisdiction of 
this Homouralle Ceurt and punishable therund:+ on the 
ground of his having been at the time of committing the 


said aes, @ cacmen st the hear States; hence the 
wecessity ng him in the charge as aforesai 
caus ae esard g oresainl as 
4. Tie verdictand judgment of this Honourable Court 
on the ange aforesaid was pronounced on the 2ist day of 
May 1886, but the said verdict does not find as a fact that 
the said 1. C. tullert was at the time of committing the 
offence charged against him a seaman of the United States 
or ar the gage of thix Honourable Court. 
5. By reasun «f oregoing your petitioner is il'egall 
detained in the prison aforesaid by the said United > tates 
Marshall. Your petitioner therefore humbly prays that a 
writ of habeas cor ee may issue directed to the said 
United States Marshall to bring the said P.C. Fullert 
before this Couit on a day to be fixed by the Court for pro- 
ceeding to hear and eng into the cause of your peti- 
tioner’s detention and ur petitioner may be Bechermea 
from custody.”’ . 


W. B. Herbert, U.S. Marshall, placed Fullert in 
the dock and handed in his return of the writ. 

Mr. Lowder said in support of the application 
he had now to make on Lehalf of the accused he 
would premise what he had to say by pointing out 
that the Courts of the United States in America 


- 


P 


. 


were Courts of unlimited jurisdiction. By this he 
meant to say that any man within the territory of 
the United States who committed an offence 
against the laws of the United States was amen- 
able to the jurisdiction of the Courts of the 
United States, and therefore be he an American, 
or a German, or a Fin or a Pole, no such 
question as that which Counsel was now about 


——e 


e+ 


to raise could ibly be raised before the Courts 
of the United Bintes. And for this simple reason, 
as he said at starting that the jurisdiction of the 
Courts of the United States in the United States 
was unlimited. The jurisdiction of this Court was 
not unlimited. Its jurisdiction was conferred 
on this Court by a treaty between the United States 
and Japan in virtue of which treaty the United 
States Consul in Yokohama exercised a jurisdic- 
tion which was limited—that was to say according 
to the opinion of the Attorney-General of the United 
States, cited at page 24 of Mr. Scidmore’s Di 
gest, was limited to persons who were actually 
citizens of the United States. The opinion 
stated that “a Consular Court of the United States 
cannot under the treaty with Japan and the 
statutes with Japan render a judgment against a 

rson of foreign birth not a citizen of the United 
States.” To this doctrine there had been added an. 
other, emanating from the Secretary of State, that 
if a person though of foreign birth be borne on the 
articles of an American ship, whatever his na. 
tionality, for any crime committed on that ship or 
in Japan while he is so borne on the articles he is 
amenable to the jurisdiction of this Court. These 


, were the two points to which he wished to draw 


particular attention. It would now be seen that i! 
a charge of the nature brought against the accused 
were preferred in a court in the United States it 
would be unnecessary for those bringing the charge 
to state either that the accused was at the time of 
committing the alleged offence a seaman of the 
United States, or that he was within the jurisdic- 
tion of this Court. It would be sufficient simply 
to charge him with committing the offence and to 
show that the offence was against the laws of the 
United States; if the offence were brought home 
to him that would be sufficient, and, irrespec- 
tive of nationality, he would be liable to im- 
prisonment. It was because of the limited 
jurisdiction exercised by this Court that it was 
necessary in all cases, as he submitted, to al 
lege that the Court had jurisdiction; to allege 
that the person proceeded against was ether a 
citizen of the United States or that he was pro /idc 
vice amenable to the jurisdiction of the United 
States. Counsel referred to the charge to show 
that this point was a good one, and that it was felt 
to be pertinent. His contention was that in any 
Court but one with the limited jurisdiction of this 
Court it would have been unnecessary to state 
that Fullert was a seaman of the United States 
and that he was within the jurisdiction of this 
Court; and that it was only in consequence of the 
limited jurisdiction of this Court that Counsel fo: 
the prosecution in drawing up the charge con 
sidered it necessary to state these things. § lt 
would probably be argued against him that these 
statements were mere sur plusage—or what Counsel 
would call matter of inducement—and not neces- 
sary for the substance of the complaint. But 
he repeated that it was absolutely necessary in 
consequence of the limited jurisdiction of this 
Court to show the Court that as a matter of fact it 
had jurisdiction in the case. If the Court were 
with him so far then it would also be with him in 
this strictly consistent and logical conclusion that 
in the verdict and judgment combined it would be 
necessary to find as fact that this necessary allega- 
tion of the charge had been proved and if it was 
found that the judgment did not so find, and if in 
addition to that there was the affidavit showing 
that his client was a German and therelore prima 
facie not amenable to the jurisdiction of the Court 
then his Honour would have no difficulty whatever 
in finding that there had been a /Japsus and 
that the prisoner was entitled to his discharge. 
In support of this Counsel quoted No. 9 of the 
Regulations as to Criminal Proceedings which 
provided that the judgment should be guilty 
or not guilty of the offence as charged. The 
offence as hatesd was that Fullert aided and 
assisted Watkins in deserting, he being a seaman 
of the United States and within the jurisdiction 
of this Court; and if it was not found that the 
accused was guilty of the offence as charged tlien 
the 
plie 


with. Counsel then 


| 
| 


rovisions Of the goth rule had not been com- | 
read the judgment | 


of the Court which tried and sentenced Fullert, | 
commenting on the use in the opening sentence | 


of the words “foregoing information ”’ and point- 
ing out that there was no foregoing information 
In the judgment, he went on to say, there was 
nothing to show that at the time the offence was 
committed Fullert was a seaman of the United 
States or that he was within the jurisdiction of this 
Court. It was simply stated that at the time olf 
committing the offence he was on board theschoone: 
Arctic. But the schooner might belong to 
Timbuctoo for all that he knew ; there was nothing 
to show that the accused was on board a ship be- 
longing to the United States. ‘Therefore they had 
two fatal omissions in the judgment,—so fatal 
that on them his client was entitled to discharge. 


CPinccesl | 


based the contention that the return? baught to show 
that the commitment in this case was The com- 
mitment of a Court having jurisdiction over 
the offence of which the prisoner stood convicted ; 
and if the return did not, and the judgment ol 
the Court did not mention those facts then he 
held it was an omission fatal to the return— 
fatal to the judgment and entitling the prisoner to 
his discharge. Counsel further contended that 
though it had been stated in the charge that the 
offence was committed within the jurisdiction of the 
Court, that was to say at or near Kaneda Bay it 
had not been found in the judgment nor could he 
find it in the return that Kaneda Bay was 
within the jurisdiction of this Court. This was 
of course an argument as to the territorial jurisdic- 
‘tion of the Court. He would assume for the 
sake of this argument that the prisoner was an 
_ American citizen, that he was on board an Ameri- 
can ship, and that he did commit the offence of 
‘which he was accused. He maintained tt was 
necessary to go further and show that the offence 
| was committed at a place within the jurisdiction of 
this Court, and for this reason that if the offence 
was committed at sea then Counsel did not need 
to cite authorities to show his Honour that this 
Court had no jurisdiction whatever over the person 
who committed the offence and that he must be 
sent to the United States for trial. And then the 
question came what was the meaning of the words 
“at sea.”’ His definition “on the high sea” 
would not he thought be questioned by the other 
side, and then would come the point what is meant 
by the expression “ high sea.’ That was known to 
all lawyers, he thought he might say all lay-men-— 
namely that the “ high sea” meant all beyond law 
water mark—that the territorial jurisdiction of a 
country extended over the whole of the land of that 
country and also as far as low water mark. Beyond 
low water mark was called the high sea and was 
anciently, in England at all events, under the jurts- 
diction of the Admiral; and there was a great 
discussion between the Admiralty Courts and the 
Courts of Oyer and Terminer, as his Honour would 
_ know from his historical knowledge, as to how that 
jurisdiction was to be exercised. Eventually it was 
settled, but that was the definition and remained 
the definition to this day. Therefore assuming 
this man to have been an American citizen on 
board an American vessel it was necessary to show 
that he was within low water mark at the time of 
committing this offence. As that had not been 
done he was entitled to his discharge. But when 
Counsel went further and laid it down that 
he was a German subject then a fortiors it 
was necessary to show that at the time of com- 
mitting the offence he was in the jurisdiction 
of this Court. This Court was situated in 
Japan. If it were in the United States then if the 
offence were committed on an American vessel by 
a foreigner, whether within or without the limits he 
had just defined, the Court would properly exercise 
jurisdiction for the offente. But the provisions of 
_extraterritoriality, he submitted, did not give the 
Courts sitting in this country more jurisdiction than 
over the whole of Japan and over the sea as far as 
‘low water mark. There were authorities cited 
by his Honour in his Digest to the effect that 
no offence that is committed at sea is juris- 
dictionable by this Court and that a person who 
has committed an offence at sea must be sent 
home for trial. It was alleged in this charge that 
the offence was committed at or near Kaneda Bay, 
a place the Court knew not, and which for all 
the Court knew might be beyond low water 
mark and therefore on the high seas. It would 
doubtless be said that his Honour was entitled to 
look at the evidence that had been adduced before | 
the Court and that if he looked he would see that 
it was brought to the knowledge of the Court by 
testimony that the accused was a seaman of the 
United States and within the jurisdiction of the 
Court. In reply to that he said that if it was 
relevant and necessary to state these matters in 
the charge it was as relevant and as necessary 
to find by the verdict of the Court that these 
allegations had been sustained by the facts be- 
fore the Court. However much might have found 
in the evidence he submitted that it should have 
no effect on the mind of his Honour in deciding 
the question; and for this reason that the Court 
was now constituted differently At that time 
the Court was composed of the President and 
two associates and as they had not in their 
judgment found these necessary facis it was not 
open to his Honour to find any others than those 
before him. He was bound b 
the charge and the return before him, and u 
these and the arguments he had brought forward 
the Court must give its judgment. 

On the conclusion of Mr. Lowder’s speech which 
occupied over three quarters of an hour, 


Mr. said as it was probable that Mr. 


Counsel then read Regulation 26%, on which he | 


the four corners of” 


Green would be able to sit on the bench to-morrow 
it would be advisable to postpone the further hear- 
ing of this case. Of course Mr. Lowder would 
have an opportunity of replying to Mr. Kirkwood’s 
argument. It was Mr. Green’s nig gw that 
the return should be read and Mr. *s case 
resented, and then if convenient to the counsel on 
th sides the case adjourned. Mr. Green’s illness 
was not of a serious nature, 

Mr. Lowder—Are you addressing me? 

Mr. Scidmore—I am addressing both Counsel. 

Mr. Lowder said as far as he was concerned per- 
sonally he should say such a proceeding would be 
sotiadly irregular. if his Honour had stated at 
the outset that was he not prepared to hear the 
argument and that he wished the case adjourned 
he should have met that by consenting to it, but 
now that the Court wad formally opened and had 
heard argument he did not think it would be in 
order to do so and have the remainder of the 
hearing before another judge. 

Mr. Scidmore said it was a somewhat peculiar 
position to him, owing to the illness and inability 
of Mr. Green to be present. He was by law de- 
signated as the proper officer to take Mr, Green’s 

lace, but all that he could do now was to hear Mr. 
owder’s statement and his brief and submit the 
case to the Consul-General for him to decide on the 
question that Mr. Lowder had raised. He could 
not review testimony that he had himself given 
in the Court. 

Mr. Lowder had failed to follow his Honour. If 
his arguments had any weight the testimony that 
had been laid before the Court would have no 
weight at all. It come to this that all the Court had 
done up to this time had been thrown away and 
they should have to begin again if Mr. Scidmore had 
no power and no jurisdiction to decide the point. 

Mr. Scidmore would not decide that point now. 

Mr.-Lowder said he came there supposing that 
his Honour, in the absence through illness of the 
Consul-General, was sitting there as judge of 
this Court to hear the arguments and decide the 
point. Now he thought it would be an unheard of 
thing that his Honour should have heard part and 
should then adjourn the case in order that the 
remainder of it should be heard by the Consul- 
General. 

Mr. Scidmore said his duty as acting judge was 
to hear and receive the return and the writ, and he 
had the discretion to adjourn the case unless the 
Consul-General were manently disabled. Of 
course if the Consul-General were permanently 
disabled the question would come up whether as a 
former witness in this case he could review the 
former proceedings. , 

Mr. Lowder, to suport his contention as to the 
irregularity of the proceedings, said he would 
suppose that the Consul-General was at this 
moment incapacitated from hearing the case. 
According to the ordinary course of pro- 
cedure his learned friend should reply to the 
arguments he had addressed to the Court the 
Consul-General being still incapacitated); when 
that was finished he should reply, and then the 
Court would have all before it necessary to 
decide (the Consul-General being still incapacit- 
ated) ; it would then be the duty of his Honour to 
give his judgment. At the end of those aguments 
if the Consul-Ganere? were to come into Court 
and take the sent on the bench at present occupied 
by his Honour he could not give judgment on the 
case. 

Mr. Scidmore said it was in his mind at the 
outset to mention that the Court could only re- 
ceive the return of the writ. He only waited to 
have the question come up as to the reviewing of 
the records of the case, and then of course the next 
question would be could he as a judge review i. 
ceedings in which he himself was a witness. t 

int had come up strongly since he had heard Mr. 

wder’s arguments. 

Mr. Lowder said the result would be that all the 
time of the Court and of Counsel that afternc n 
had been wasted, and he should have to make the 
same address again in the Court to-morrow. 

Mr. Scidmore said the remarks Mr. Lowder had 
made had been taken down by the Court and 
would be submitted to the Consul-General who 
had requested that the case should be adjourned 
till to-morrow at two o'clock. 

The Court then rose to sit again at 2 o’clock to- 
morrow (Tuesday). 


Before Warren Green, Esq., Consul-General. 
Tvesvay, June tst, 1836. 

On taking his seat on the bench this afternoon, 

The Consul-General said he regretted very much 
not being able to attend in Court yesterday. He 
asked Mr. Lowder if he had read the shorthand 
report in the Afail of his arguments yesterday. 

Mr. Lowder, after ecocestens Dee i at’ 
seeing his Honour on the again, said he had 


a ll 


a 


ba a 
was a 
were no 
the case 


The Consul-General quoted from Bouvais’ Law 
Dictionary a reference to wiit of habeas corpas, 
from which it appeared that a process could not be 
invalidated by errors which only rendered it irre- 


| the Mail teport, and as. he 
deal fatigued he would, if there 
objection, simply hand it in as his brief of 


| guer i the defects must be such as to render it 


Mr. Kirkwood said he did not gather from Mr. 
Lowder’s address on what rule the application 
was based, but he presumed it was on rule 
261 and following rules of this Court. The 
only jurisdiction given under these rules to this 
Court referred to habeas corpus as regarded an 
American citizen. This power of application was 
not giver to foteigners, for a reason which would 
seem to be obvious, vamiely that when this o1 
any Court exercised jurisdiction and caused the 
arrest of any one that person was assumed to 

be an American. If he should happen to be a 
foreigner the remedy was obvious, and that 
remedy was diplomatic interference. It was 
contended that the petitioner was a German, 
and that being so the privilege conferred on 
American citizens by the rule could not be availed 
of byhim. The next point was that the verdict was 
erroneous and incomplete; that it did not comply 
with rule 9. It seemed to him that had the judg- 
ment of the Court contained what the other side 
contended it should have contained, then it would 
have contained exactly what it should not under 
rule 9, which stated that the “ judgment shall be 
guilty or not guilty of the offence as charged.’’ All 
t as therefore had to do was “‘ guilty or 
not guilty.” Anything else than that was quite 
unnecessary, was not required by the regula. 
tions, and did not really form a part of the verdict. 


This was clear from the general practice in all 


criminal proceedings: it was the Court that 
decided questions of law, and the jury decided the 
question of guilty or not guilty. All the Court 
in its verdict had to say was “guilty” or “ not 
guilty. That the Court had done. Then what had 

is nationality got to do with the offence of his 
having assisted in a desertion? Nothing what- 
ever. Counsel quoted the case of Porter versus 
Purdy from 29 New York Reports, 106, and held 
that the subsequent proceedings resting on this 
judgment was the writ of commitment, and so long as 
the judgment remained in force no indirect or side 
application such as of a writ habeas corups could 
affect the writ of commitment. Taking up next 
the question as to there being no finding in 
the judgment of Kaneda Bay being within the 
jurisdiction of the Court, counsel said if the Court 
referred to the record and found nothing as to 
the geographical position of Kaneda Bay he would 
cite Greenleaf, which stated that a Court would 
always take judical notice of the geographical 
ig of all places within its jurisdiction. This 
ourt therefore would take judicial notice of the 
position of Kaneda Bay. ‘This Court could not 
as constituted consider whether the Court had 
jurisdiction or not because the remedy open to 
the accused was a new trial, a writ of error or some 
other way; and so long as the judgment stood the 
writ of commitment must brat o proceedings 
could be taken to set aside the writ of commit. 
ment ; they must be directed against the judgment. 


Mr. Lowder, with regard to the point mentioned 
by the Court, referred to the first volume of 
Brightly’s Digest, page 30, under the title of 
Ha Corpus, and said that, assuming the Court 
to have been one of competent jurisdiction it would 
not look behind the sentence ; but he held that when 
it was brought before the Court on oath that prima 
facie it had no jurisdiction to try the case, that the 
prisoner was a German, and that there was nothing 
to be found either in the writ of commitment or the 
judgment showing that the Court had jurisdiction 
to commit him, it seemed to him logically to follow 
that the Court had by this lapse deprived itself of 
the right to retain the prisoner in its charge any 
longer. As to what fell from his learned ches | 
really he thought Mr. Kirkwood must almost have 
been ashamed to refer to rule 261, and to say that 
when a man imprisoned in the Consular jail did not 
happen to be an American he could not take ad- 
vantage of these rules. If that were to follow, why 
then, placed in those circumstances, the man would 
lose the greatest righi that had ever been known 
from Saxon times till now, that every man had to 


je jsdiction to find a particular fact that fact when 
ound by the Court was conclusive. 


Mr. Kirkwood—That “act " when “ done” 
the Court. 


| Mr. Lowder—When it is neeessary to find a 
particular fact— 

Mr. Kirkkwood—" Act ;” 
when done. 

Mr. Lowder submitted that that meant, “that 
act when found—” the action of finding that fact; 
when the action was performed then it was con. 
clusive. But that, he held, strongly bore out the 
arguments he had addressed to the Court, and he 
was very much obliged to his learred friend for 
having brought the case under his notice. Rule 9, 
he pointed out, provided that the man should be 
found guilty or not guilty of the offence as charged, 
and if it was necessary to charge in the offence 
the jurisdiction of the Court, which he claimed 
it was, then it was the duty of the Court to find 
the man either guilty or not guilty of the offence 
as charged—that was the offence of assisting this 
man to desert, he, the accused, being a seaman 
of the United States and within the jurisdiction 
of the Court. Referring to rule 265, he contended 
that this writ must show that the person restrained 
was so restrained by virtue of a commitment of a 
Court having jurisdiction both over him and over 
the offence of which he stood convicted. As the 
return did not show that, then his client was entitled 
to discharge on that ground. 

The Consul-General asked if Mr. Lowder com- 
plained that there was nothing in the-record of the 
trial to show that the Court had jurisdiction over 
this man or that he was an American citizen. 

Mr. Lowder said that what he had 
about the record of the Court was this: 


by 


“act. 


That “act” 


the whole of the testimony given, might have at that 


not that tesiimony was sufficient to show the truth of 


Court before which that testimony was brought to 
find these facts. 

The Consul-General said his recollection was 
clear and distinct that the pomt was tried, that 
there was an adjournment for 15 minutes for con- 
sultation as to the two questions—whether the 
accused was a seaman or not in that sense of the 


jurisdiction. 


Mr. 


The Consul-General did not think so. 
collection was that the two points were raised and 
met by a decision from the Bench. 

Mr. Lowder thought, with due deference, he 
mip lit refresh his Honour’s memory on that pont. 
He took exception to the jurisdiction of the Court 
to entertain this charge, on ground that 
his client was a German subject. He added 
that he understood that the Consul-General had 
certain specific instructions from the Secretary ol 
State, and that therefore he presumed the Consul- 
General sitting on that bench would not entertain 
his argument against the jurisdiction of the Court ; 
but still he wished to raise the point in order that 
it might go on the record. 


the 


The Consul-General asked whether that did not 
infer that the Court assumed jurisdiction, 

Mr. Lowder said the Court assumed jurisdic- 
tien over. this man provided it were proved to its 
satisfaction, and it should find on the testimony, 
that he was at the time this offence was committed 
amenable to the jurisdiction. Counsel raised an ob. 
jection to the jurisdiction generally and the Court 
anwered him to this effect that if the Court found 
by its judgmer tthatthe p isoner was then a seaman 
of the United States, it had jurisdiction. But 
he held it was not so faund although the testimony 
might have been such as to make the impression 
on the mind of the Court then that it had such 
jurisdiction. His Honour could not now take any 
notice of what was done then and no impression 
that he might have could be allowed to influence 
him. He had now before him only the affidavit 
showing the prisoner to be a German, the judg- 
ment and the writ. 


Mr: Kirkwood said the whole record could be 


—_ 


gone into. | 
The Consul General, refreshing Ar. Lowder’s | 
memory, asked him whether he did not remember | 


apply toa court for awritof habeas corpus. Clearly 
those rules could not be framed to take away | 
from a German a right conferred on Ameri-| 
can citizens. It would be so ridiculous a con- 
struction to put on the rule that he felt sure the 
Court would not look at it for a moment. 
The case of Porter against Purdy seemed to him 
rather to bear out his argument, because it showed 


that when it was necessary for a Court of limited 


that before summing up he moved that the com. 
plaint be dismissed on the ground that he was not 
an American seaman. The assumption was then | 
made, and it was decided by his Honour and the 
assessors, that the accused was an American sea- | 
man, and surely that must have gone into the 
record. 


| 
Mr. Lowder said his fecollection of that! 


was that he cited authorities to show that there was , 


er 


-— 


to submit | 
that bis | 
Honour might look at the record and read over | 


moment in his own mind an opinion as whether or | 


the allegations or not,—but that it could not affect | 
his mind sitting now because it was the duty of the} 


word, and whether or not he was amenable to this | 


Kirkwood remarked that at the trial Mr. 
Lowder waived the question of jurisdiction because | 
of a circular from the Secretary of State. | 


His re- | 


a distinction between a seaman andyhe master of "this Court has no jurisdiction over crimes com- 


a vessel, and endeavoured to show thabas the man 
'was accused as a seaman and had been proved to 
be master of a vessel, therefore the Court had no 
jurisdiction, because it had not been proved 
that he was a seaman. The Court retired for 
a quarter of an hour and on returning over-ruled 
his objection. ‘The point raised there. was 
not as to whether he was master of an Ameri- 
can vessel or an American seaman; the whole 
/argument was as to the definition of the twa terms 
/seaman and master. 

Mr. Kirkwood said the accused admitted it on 
the record. 

The Consul-General here referred to the record of 
the evidence, but on coming to the statement: “ The 
Consul-General conferred with the Associates and 

idecided that the motion must be refused,” said 
his impression was that these records must be 
wrong. They had not yet been officially corrected, 
and he certainly was not disposed to yield a ques- 
tion like this. 

Mr. Lowder said there was no judgment except 
that the motion was refused. 

The Consul-General—But 
given. 

Mr. Lowder remarked that if the record his 
Honour was referring to was the shorthand report 
in the Afatl, it was a very excellent report. 

The Consul-General said it was a very excellent 
report—as a rule most perfect—but in this case it 
had run three or four Tulings into one com- 
prehensive sentence, namely that the motion was 
refused. 

Mr. Lowder said if his Honour would look atthe 
rule he then referred counsel to, he would find 
that it simply referred to the distinction between 
seaman and master. tle (Mr. Lowder) on that 
occasion said, assuming the man to bean Ame- 
rican, it must be shown that he was a seaman 
of the United States; whereas it had been shown 
that he was not a seaman but a master. His 
Honour simply said that distinction was unten- 
able and therefore he over-ruled the motion. 

lhe Consul-General said Mr. Lowder’s first ob- 
jection was that the man had not been proved to 
bea seaman of the United States. ‘the Court 
over-ruled and refused that motion, and it seemed 
to him that it thereby went on the records that it 
had been proved that he was a seaman of the 
United States. 

Mr. Lowder’s recollection was that no judgment 
was given on the point further than the fact that 
ihe motion was over-ruled. Although the word 
United States may have been used it was not 
necessary for the argument that was put before 
the Court. 

‘The Consul-General's recollection was distinct 
that it was distinctly agreed upon by himself and 
the assgciates that the man was a seaman of the 
United States. 

Mr. Kirkwood said it was a motion that the 
man be dismissed because the Court had no juris- 
diction. 

| ‘The Consul-General thought that seemed to be 
ithe real reason of it. If he had been a seaman, 
‘and not a seaman of the United States— 

| Mr. Lowder said then he should stand on 
| his strict rights and say that he would refer 
‘to the record that was kept by the clerk of the 
| Court and to the shorthand notes, and he should 
distinctly say that according to his best recollec- 
tion no judgment was arrived at by the Court on 
that particular point, namely, that his chent was 
a seaman of the United States. The Court might 
draw inferences, but he said his Honour had no 
right to do so. 


_ The Consul-General said that involved going 
into the records in a most elaborate way and he 
could not decide it now. 


| Mr. Lowder said further that even though the 
motion had been dismissed i was merely an 
interlocutory motion, so to speak; and he held 
that it was hardly mecessary even for his 
present argument to dwell on that case. He 


the reasons were 


contended int should have been found within the. 


four corners of the judgment of the Court,—which 
was its wiiiten instrument and finding,—that his 
client was a seaman of the United States and that 
the Court had jurisidiction ; and that not being found, 
he said it was not proved that the Court had any 
jurisdiction. The last point gone into by the other 
side was that the Court would always take judicial 
notice of the geographical position of any place 
within its jurisdiction. Admitting that that was 
so, the Court could nat take judicial notice of what 
he referred to yesterday, namely that it was neces- 
sary for the prosecuting counsel to have proved 
that the position im which the ship was lying in 
Kaneda Bay was within low water mark. 

Mr. Kirkwood said then that would apply to 
ships in the harbour. 

Mr. Lowder said that mi 

The Consul-General—T} 


perfecily be so. 
you would infer that 


mitted on ships in oa beyond low water mark ? 

Mr. Laotaaal his position was that this Court 
had no jurisdiction over crimes at sea and the 
question then arose, as he had stated yesterday, 
as to the meaning of the words “at sea.” 
Having defined this as he did yesterday to be all 
beyond low water mark, counsel went on to say that 
it had not been proved that this vessel when 
lying in Kaneda Bay was within the limit of terri- 
torial jurisdiction and if she was not then she was 
on the high seas, or at sea, and therefore the Court 
had no jurisdiction to try the man, 

The Consul-General—Do I understand that a 
vessel within the harbour is on the high seas, beyond 
the limit of low-water mark ? 

Mr. Lowder said yes; if the harbour were wide 
enough certainly. Let them take any boundary, say 
the three league limit, that was gunfire ; there was 
nothing within this Court to show that the vessel 
was within the territorial jurisdiction of the Court, 
and was not, in the strict meaning of the word, at 
sea or on the high seas when the person on board 
her committed the offence. 

The Consul-General adjourned the case till 
Thursday afternoon. 


——_ = —_——— - 
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IN THE 


US. CONSULAR-GENERAL 


COURT. 


> 
Before Warren Green, Esq., | ul Gene 
FRIDAY, June 4th, 1886 
THE FULLERT CASE 

Un taking his seat on the bye h to-day, 

The Consul-General said—I have gone into this 
matter and considered it very c! na « 
fully. | scc that 1) the questi rol de r .. 
rule 265 of the Consular Court Regulations s _ 
“If from the return made it ay pears, etc. ai 
word is from not tn, and it ts not to be inf d, it 


-hall of this Court, 


id CxpTess a>] 


is not presumable, that the ma: 


a subordinate of the C. 


urt, Shot 


‘called upon to pass his op: as to whether 
not the Court had jurisdiction. the simple rr 
turn, saying that he held this prisoner by virtue 
of a writ of commitment from this ¢ ourt, CONLAIN 
within itself sufficient evidence of the jurisdiction 


OS eee 


| 


That isa pol t brought up ou ide ihe Cons 
General then read the following judgment: 


In the Court of the Consulate Ceneral’ of the L nited 
States of America, Kanagawa, |epan. 
In the matter of the petition for the writ of Aahbeas corhiu 


on behalf of P. C. Fullert. 

Before WARREN GREEN, Esq., Consul-General, 

ludicially. 

In the above matter the Court rendered the followimne 
decisk nt 

Upon careful consideration of the petition, arguments, 
and return herein, the Court is of the opin on that it ap 
pears from the records of the tital that P. C. Fullert therein 
described himself and was describe d by ‘ the r witnesses as 
an American seaman. Ihe other points raised in 
petition and verbal arguments are cither over-ruled «t 
deemed as not coming within the scope of the writ of Aa@bra: 
corfu. 

The prayer for the discharge of the said P. C. Fullert 
from custody ts therefure denied. 

WARREN GREEN, 
United States Consul-Genera! 
Acting Judicially. 

The Consul-General added that the point that 
he over-ruled was the one he mentioned first: the 
others he did not think came within the scope of a 
writ of Aabeas corpus. 

Mr. Lowder—With reference to the judgment 
just read, I would say that I have already intimated 
my wtention of applying for a new trial in this case 
and as soon as | am supplied with a certified 
copy of the record it is my mtention to perfect that 
application. [ would ask now, so that I may be 
ready at the time of making the application, whe- 
ther, in the event of the application being success- 
ful, bail would be accepted, and to what amount. 

[he Consul-General said bail would be accepted 
in the amount of $2,500. The fine imposed was 
$2,000 and the bail could not be less than the fine, 
though he was open to argument on the point. 
The question was whether it would not be neces- 
sary to impose some sort of bail for the imprison- 
ment, because the prisoner might very well elect 
to forfeit bail only equal to the amount of his fine 
and escape. 

Mr. Lowder said it was not the prisoner’s elec- 
tion ; it would be his sureties’, because he did not 
suppose the Consul-General would accept Fullert’s 
own recognizance. 
to ensure that the prisoner would come up to meet 


the 


his trial. 

The Consul-General said he did not want to 
make the bail excessive. 

Mr. Lowder thought if his Honour were satisfied 
that the object would be accomplished he need not 


impose such a heavy bail as $2,000 even. 

The Consul-General thought it seemed hardly 
reasonable to suppose that the bail would be less 
than the fine. 

Mr. Lowder said of course if the new trial were 
successful the prisoner would not have_to pay the 


$2,000. The object was only to get him belore the 
Court. Two thousand dollars, Mr. Lowder was 


afraid, was out of his power. 


The only object of the bail was | 


ihe Consul-General said when the m | 
1 new trial was made he would tak 
) consider miOon ANY repre if ’ 1 item .’ c 
| made as | »SALISTYING | Y ne pri f Sap) 
ance, and so forth. 
Mr. Lowder ial er Ww The 
take his trial, Of coursé that assurance w: 
thave very little we wht, but he would mention 
| Fullert had sh wn no disp min to vo aw 


legal arguments to the C: 
sell had neve Wi hed LO gel 


ut sel had. oft ‘ lurse, 


legal grounds. 


he Consul-General said it was n. t | 

isire to mflict any hardship in the matt dl 
certats ly not to | "7 ny Cxcessive ball At present 
he would content himself with saving that he was 
open to argument as to the reduction of the bail 
That might come up on the motion for a new t 

Mr. Kirkwood said of course bail would ly 
be granted in the event of a new trial be ng 
allowed. : 

Mr. Lowder said his reason for mentioni: o thy 
matter now was thathe might at the proper tim: 
come prepared with the amount required. 

Ihe Court then rose 

ee 
—,° 
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IN THE U.S. CONSULAR-GENERAL 
COURT. 
+ 
Before Warren Green, Esq., Consul-General. 
Mownpbay, June 28th, 1550. 


THE FULLERT CASE. 


P. C. Fullert was again placed in the dock to- 
day, the occasion being the hearing of an applica- 
tion for a new trial. Mr. Lowder appeared for 
Fullert, and Mr. Kirkwood represented the People 
of the United States. 

The following is the 

STATEMENT 
Of the grounds on which the application for a new 
trial is Called for. 

(1.) The evidence for the prosecution was insufficient 
to justify the judgment. The prisoner will refer to the 
whole evidence for the prosecution and to the evidence 
for the defence, for the purpose of showing; first that 


fhe 


- ~~e 


the evidence for the prosecution. insufficient to 
support the onus of the proof; , that it was 
insufficient to rebut the presumption of innocence; 
thirdly, it should have left so strong a doubt on the 
minds of the Court that the prisoner was im 
convicted ; fourthly, that the damages would t 

appear to have been given under the influence of 
prejudice, 

(2.) Error in law occurring at the trial and excepted 
to at the time. 

The following errors will be relied upon :— 

(1.) That P. C, Fullért was improperly put = his 
trial, he having been already “in jeopardy” for the 
same offence. The evidence to be relied upon in sup- 
port hereof will be the judgment of the Court, dated 
i7th May, 1886, together with the original charge 

‘against Fullert on which trial judgment was 

(2) That P. C. Fuallert, being a German, was not 
subject to the jurisdiction of this Court. The evidence 
to be relied on in support hereof will be that part of 
the decision of the Judge of the Court in motion 
i'made in Court on the 18th May for the discharge of 
the aceused, which states :-—" Had the accused 
refuge in his own Consulate, had he tried to take 
refuge in his own Consulate grave questions of inter- 


national law would have arisen.” so the evidence 
of Fallert himself, where he himself to bea 
German, and the statement of the Judge of the Court 
that he had communicated with the an Consulate 


asking for evidence of the nationality of the accused, &c. 

(3) That a certain advertisement contained in a 
number of the ¥afan Herald was improperly admitted 
as evidence. Mr. Pinn's evidence will be relied on; 
also that of Mr. Weiller, and reference will be made to 
the arguments of Counsel and the decision of the 
Court thereon. 

(4.) That P. C. Fullert was charged as a seaman of 
the United States, whereas there was not sufficient 
evidence in law to show that he was so at the time of 
committing the alleged offence. The-evidence of Mr. 
Scidmore will be relied upon, as also exhibits Nos. 

and 4. 

; (s.) That P. C. Fullert was charged with aiding and 
assisting Watkins. “in deserting” from the U.S.S. 
Ossipee on the 23rd day of April, 1886. Reference will 
be made to the evidence of Commander McGlensey 
and of Lieutenant Sewell also to that of the boatmen 
and of the accused, and it will be contended that it 
was an error in law to convict the accused of aiding 
and assisting Watkins to desert on the 23rd April in 
view of the evidence which showed Watkins to have 
already deserted on the 22nd April. 

(6.) That the judgment of the Court does not speci- 
fically find the facts necessary to support the charge. 

F. Lowper, 
Counsel for P. C. Fullert. 


The following affidavit was also lodged in the 
case :— 

In the matter of the trial of the action criminal No. 
27 intituled “The People of the United States 
against P. C. Fullert,” which took place on the 18th 
day of May last, and following days in the United 
States Consular General Court at Yokohama. 

I, John Frederick Lowder, a British subject having 
my chambers at No. 28, Yokohama, barriSter-at-law, 
make oath and say as follows :— 

(1) lL acted as Counsel for P. C. Fullert at the trial 
aforesaid. 

(2) Warren Green, Esquire, Consul-General of the 
United States, presided at the said trial. 

(3). Since then and since giving notice of my inten- 
tion to move for a new trial I have been informed by 
the said P. C. Fullert, and verily believe that prior to 
the said trial, and while Fullert was under arrest and 
detention in the United States Consular gaol on the 
charge on which he was tried at the said trial, the said 
Warren Green held a conversation with Fullert, in the 
course of which he, the said Warren Green, ex a 
decided conviction that Fullert was guilty of the offence 
charged and that if he would not give up the name or 
names of the or persons who were the prin- 
cipals in aiding Watkins to desert it would be the 
worse for him, the said Fullert and he would have to 
suffer for them. 

(4) | further declare upon oath and say that since 
the trial aforesaid | have discovered evidence material 


for the said P. C. Fullert and which he could not with |; 


reasonable dilligence have discovered and produced at 
the trial, to wit that on the evening of the 22nd day of 
April last Paymaster Watkins did not come ashore and 
did not take a boat from the shore as alleged by 
witness Kojima Tokijiro; and further that the said 
Paymaster Watkins is now undergoing trial by Court- 
martial on a charge for that he did on or about the 
22nd day of April, 1886, desert from the Ossipee and 
from the United States naval service, and did remain 
absent as a deserter therefrom till the sth day of May, 
1886, 
(5) The trial took place without a jury. 
F. Lowber. 
Sworn at Kanagawa this 15th day of June before me 
WarrEN GREEN, 
U.S. Consul-General. 


The Consul-General said he wished at the out- 


set to call attention to the Jast clause, of the rule/i 


of procedure No. 78. After reading the clause his 
' Honour said he had uncertainty in his mind as to 
whether the word Court meant the United States 
/ Consul-General or whether it meant the court 
which tried the previous case. He was inclined to 


| 


the]. 


4 


by which the 
th ed might thi k 

the might thin necessary 
circumstances to obtain the 
sor if the punishment he could 
his opinion sufficient for the 


if 


_ 


: 
5 


before 


ence 
This was in the nature of a different 


: 
: 


altogether ; it was an application for a 
there was nothing in the rules as to 
should be formed 


rf 


same decision 

The Consul-General said the same remark would 
apply to the president as to the assessors. 

Mtr. Lowder said no—because the President 
might have mistrusted his own judgment and put 
it entirely on the judgment of the assessors, as was 
in a certain measure the case in this trial. He 
thought the Court would agree with him that in 
America an application for a new trial would not 
be heard before the Court that had tried the case. 
Owing to the system by which American law was 
administered in this count was not findi 
any fault with it—it followed that the applicati 
must be made before the President of the Court. 
If the President took the same assessors naturally 
the result would be the same. 

The Consul-General thought that he could sum- 
mon such assistance as he wanted, but that was not 
the point. The point was as to the meaning of 
the word “ Court.” Did Mr. Lowder consider this 
motion a step in the original case? 


Mr. er considered that the motion was 
uite outside of and weit mn to the original case. 
t was consequent upon t he contended to be a 


failure of justice in the original case. In a pre- 
vious case, Hill inst Wynn, the motion fora 
new trial was not d assessors. 
Mr. Kirkwood d with Mr. Lowder that this 
was a new iag, and it would have to be a 
assessors. 


new case with new 


Pe Neva sory des! said We bad health since 
the motion was prevent im from 
into the matter and he had not been able trlock 


i 


Ml 


cited 


if; 


| 


and besides it had not been submitted to him and 
had his l, or if he refused to give his 

it ‘should have been settled by the Court 
in the presence of both the parties. 

The Consul-General said such an omission, if it 
were an onjiission, was the fault of the Court and 
could not be allowed to work against the prisoner. 

Mr. Kirkwood could not see how it was an error 
of the Court. Counsel had no right to go to the 
Court unless he had his consent. 

Mc. Lowder said Mr. Kirkwood was not in the 
case at the time the motion was filed. The only 
other was the United States, and to whom 
could if not to his Honour? 


Mr, Kirkwood said that it should bear a certifi- 
cate by his Honour that it was correct. So much 
of the evidence as was moved upon must be con- 

Me La pyc uced ified 

r. uced a certified copy o 
the whole of the evidence. 

The Consul-General said he could not grant the 
tion of Mr. Kirkwood. He ruled that cer- 
tification was not necessary. 

Mr. Kirkwood asked his exception to be recorded. 

The Court admitted the affidavit. 


Mr. rit I then proceeded to read the 4th 
w ; 

Mr. Kirkwood, ren 9 on pointed out that the 
affidavit of the witnesses whose evidence was re- 
ferred to in the affidavit must be before the Court. 

The Judge after some discussion over-ruled the 

ion, but said he thought this was the time to 
state what evidence was meant in the affidavit. 


Mr. Lowder said, of course the evidence he pro- 
to bring could only be that of one person, 
and that was Paymaster Watkins himself. At the 
time this motion was filed he was only in a posi- 
tion to state that Paymaster Watkins was then 
undergoing trial by Court-martial, but he was now 
able to state that he had been sentenced for de- 
serting on the 22nd April. 


In to the Court, 
Me, Lowder said he would certainly bring Pay- 
master Watkins here from San Francisco. 


The Court repeated that the affidavit must be 
admitted. 

Mr. Kirkwood—Then any affidavit can be filed 
in this Court ? 

The Consul-General said so it seemed. 


Mr. Lowder said he got the information from 
Paymaster Watkins himself, and of course when 
the new trial was granted he would produce the 
evidence no matter where from. Continuing with 
his argument, Mr. Lowder said certain boatmen 
were called before the Court, one of whom deponed 
that on the night of the 22nd of April two men 
hired a boat on shore, went to an otter schooner on 
board of which they stayed for a short time, return- 
ing with a bundle, that they then went to Tateya- 
ma Bay and thence to Kaneda Bay. Unless that 
evidence had been of importance it would never 
have been brought forward, and having been 
brought it must have influenced the Court more or 
less. He was not at the time in a position to cross- 
examine those boatmen, but it must be manifest 
been in possession of the evidence he 
could have upset their testimony altoge- 
could have in rebuttal that those 
themselves, and that they took 
“the vessel instead of from the shore, 
their evidence must have been 
rt could not believe them, and the 
at might have been different. 
It was sufficient for him to state now that their 
evidence was false, for his client to have a new 
trial. If this point were a one it would be 


u to waste the time of the Court by 
arguing upon the other grounds. 
Mr. Kirkwood then contended that it was 


ring the trial that Watkins was here, 
that he was in port. He was the man referred to as 
_ having been in the boat as a deserter. Why could he 
_ not have been called? He was an accessible wit- 
mess, and it must have been known that his evi- 
dence was material. Further, how could it be 
material to the judgment whether Paymaster Wat- 
_ kins got into the boat from the shore or not? It 
was quite clear to the Court that two men arrived 
on board the schocner in Kaneda Bay and that 
ing at the otter schooner in the har- 
the did not touch at any other place. 
would find themselves in this position that the 
boatm en did take two persons from the shore, one 
was not Paymaster Watkins, that both 

these men went on board the otter schooner in the 
and that there one of them remained 


the matter, and t possible difference could it 
make supposing that were the case. 
Mr. Lowder, in reply, said Watkins was here in 
port but was not called for two reasons. It could 
not have been known either to him of his client 
that the boatmen were to be put in to the box, or 
the nature of the evidence they were to give after 
being put into the box. Further, he might state as 
a fact that it was his intention to call Watkins and 
hedid not do so because he learned that it was the 
intention of the prosecution to call him; and 
further when he heard that Watkins was not to be 
called and when he resumed his intention of 
calling him it was suggested to him—he would not 
say whence—that it would very materially com- 
licate matters if he were to call the Paymaster, 
if it were possible to go on without him. He there- 
fore decided to go on. As to the second point 
made by Mr. Kirkwood, he pointed out that if 
these men could be mistaken in the person of the 
individual who got on board their boat from the 
shore it followed that they might be equally 
mistaken in other parts of the evidence they gave. 

The Consul-General said had the testimony of 
the accused been given first, the testimony of the 
boatmen would not have been material at al! because 
the point was that Watkins went to Kaneda Bay 
in a sampan with eight sendoes. That he believed 
was the testimony of all parties. The question 
would then come to be what effect would the 
testimony of Paymaster Watkins have in the 
matter—whether the testimony of a criminal should 
out-weigh that of a sendo whose statements were 
corroborated by his companious after hearing 
his testimony. It would be in the possession of 
the Court, as it would be in that of any subsequent 
Court, that Watkins was a convicted criminal con- 
victed of crimes which in his opinion would render 
his bare statement insufficient. ota 

Mr. Lowder said that was not before the Court. | 
His Honour could know only what was in the 
affidavit. 

After some discussion, the Court reserved deci- 
sion on the point. 

Mr. Lowder then, going on to take up his next 
point, dwelt on the difficulties with which both he 
and his client had to contend in connection with 
this case, and pointed out the conditions under 
which a new trial is usually moved before a 
judge, who might be asked thus to say whether or 
not upon farther reflection he had not mis- | 
directed himself on some of the points that had 
been argued before him. He remarked that if 
his Honour should be with him in thinking 
that upon one or two points he might have been 
mistaken, if a doubt were raised in his mind, 
then the prisoner was entitled to the benefit of 
that doubt and he should have a new trial which 
would clear 7 the doubt. After citing the first 
paragraph of his statement, he contended that the 
evidence for the prosection was entirely circum- 
stantial; in the whole of it there was no direct 
evidence to bring home to the prisoner a knowledge 
of the fact that Watkins was a deserter and unless 
the knowledge were brought home to him he 
was entitled to the benefit of the doubt, and 
ought to have had it. He then pointed to the 
evidence of the witnesses for the defence, 
quoting the words of Rufus Choate that the pre- 
sumption of innocence is equal to a second witness. 
He held that the evidence of Fullert, which was not 
in the least shaken, should weigh with the Court 
equally with that of any witness brought forward 
by the prosecution. He could only account for the 
conviction on the ground that the Court did not 
believe his evidence, though there was a far- 
ther reason, and that was that this case had 
been so much talked about, and so much had 
been done by one of the members of the Court 
towards the arrest of Fullert that it was ver 
difficult indeed for anybody sitting on the bench | 
to believe the statement of the accused—the Court | 
in fact approached the question with a biassed | 
mind. He suggested this in the most general terms | 
as the éxplanation, the evidence for the pro- | 
secution being so strong—the mind of the Court | 
was influenced by what had been heard out- 
side and not by the evidence adduced. If that 
point were not put strongly enough he referred to 
the fact that the sentence was 6 months’ imprison- 
ment anda fine of $2,000, the infliction of which sum, 
the heaviest within the power of the Court, con- 
sidering that it would be impossible for the accused 
to pay It showed that the Court was prejudiced. 
Mr. Lowder then went on to show from authorities 
that the Court had no jurisdiction to impose such 
a punishment, when it was decided to adjourn till 
9.30 to-morrow (Tuesday) morning. 


Tusspay, June 29th, 1886. 
Resuming his argument to-day in support of his 


here, 
while in his place came Paymaster Wat- 
would be a very ready explanation of 


as € gg pu on behalf of the prisoner, for a new trial, 
r. Lowder said the next point was that P. C. 
Fullert, a German, was not subject to the jurisdic- 
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tion of the Court. He thought-he need 
of that point to thé evidence 
self, where he stated that he was a , and 
that statenient had not been controverted; this 
argument on that point would be that being a Ger- | 
man he was not subject to the jurisdiction of and | 
this Court. After referring to section 2 of the Act of 
1860, Mr. Lowder said t was nothing in the | 
Act which gave the Court or the United States 
Consul-General to exercise jurisdiction over 
anybody but a citizen of the United States. That 
was laid down also in volume 11, page 474, of the 
Attorney-General’s opinions where it was said that | 
the Court could not render a judgment against a 
person of foreign birth not a citizen of the United 
tates. These references showed that the accused 
was not subject tothe jurisdiction of this Court, 
and on that account he asked that, the exercise of 
that jurisdiction having been an error in law, his 
client might have a new trial in order that the error 
might be réargued, and that the judgment upon it 
ay besreversed if necessary. The next point 
in the statement was that a certain advertisement, 
which had appeared in the Fapan Herald, was im- 
properly admitted as evidence. There could be no 
doubt that the advertisement was admitted in evi- 
dence after full argument, because his Honour over- 
ruled the objection and admitted the advertise- 
ment. The advertisement purported to emanate 
from the German Consul and was sent by him to 
the Japan Herald. His argument still was that 
it was inadmissible in evidence, because it was 
an act done not in the presence, or with the 
sanction of the accused, and was not in any wa 
brought home to him. Therefore it was inad- 
missible; and he thought it probable that it might 
have exercised an influence on the mind of the 
Court, because his Honour said that he had 
himself perused it. The next point was that 
Fullert was charged as a seaman of the United 
States, whereas there was no evidence to show that 
he was such. His argument was that the accused 
.| was master of the Arctic; and hedrew a very clear 
distinction between the words “ master” and 
“seaman.’’ The vessel was not registered, and | 
though she was allowed to fly the American 
flag, a person serving on board a vessel of that 
kind did not become a seaman of the United 
States. Counsel referred to a circular from the De- 
partment of State, cited in Mr. Scidmore’s Digest, 
and said if this had been a merchant vessel of the 
United States his argument possibly would not 
hold good, but as this was not a merchant vessel 
of the United States, but was admittedly a vessel 
empretay allowed to fly the American flag, it 
followed that the master of that vessel was not 
either a master or a seaman of a merchant vessel 
of the United States. He therefore submitted 
that it was by an error in law that accused was 
convicted on that point, and he was entitled ac- | 
cordingly to anewtrial. The next point was that | 
he was charged with aiding and assisting Watkins | 
in deserting” from the U.S.S. Ossipee on the 23rd | 
day of April, 1886. On this point, although he had | 
already argued at some length, he deemed it his | 
duty to occupy the attention of the Court for some 
considerable time. The proposition he had formerly 
laid down and now repeated was that the act of deser- 
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refer with the intention of leaving ‘the child there, 
him- the act of desertion was 


tion and flight. 


tion was complete when the man had quitted his post 
or ship without the intention of returning theret 


as many as seven or ei 
support of that porgansae. He then challenged 
the counsel for the tion to adducea si 
authority which would in any way controvert t 
roposition, and he now repeated that challenge. 


serted that the desertion was a continuing act. 
Now, a point of this im and magnitude 
was to settled, not by mere assertion, but by 
authority, and if he had for the defence adduced 
overwhelming authority—as he submitted he had 
—in support of his point, and if it was found that 
the counsel for the prosecution, though challenged, 
had been unable to cite one single authority to 
controvert the point, then the judgment of the Court 
should necessarily have been in favour of the pro- 
position su ed in the way that this one was sup- 
ported. He referred on that occasion to the case 
of Yeatman and Yeatman reported in Law Reports 
vol. 1, page 489, of Probate and Divorce. On the 
former occasion he had only cited one sentence of 
the passage, but he would now read the whole of it 
in order that the Court might fully appreciate the 
force of his argument, namely that the ion was 
complete when one’s mind was made up to quit one’s 
post or to leave wife or children as the case might be 
without the intention of returning. Having read the 
sage, Mr. r went on to say, in further 
llustration, that if the mother of an illegitimate 
child should leave that child in an open field with 
the object of procuring food at the nearest village 
she would not desert the child, because she had 
the intention of returning, but if she went away 


o. 
He had on the previous occasion cited, he thought, | 
different authorities in | 
t 


nm answer, counsel for the other side simple as- 
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complete and should the 
child die the guilt of murder attached to the mother 
from the moment of the child's death. The dis. 
tinction he wished to draw between desertion and 
flight was very well illustrated in Dido's lament for 

neas, where she said— 
** Hadst thou, before thy Aight, bat left with me 

Might Im my sight have sported ; 1 had then 
Not wholly lost, net guile duevted been.” 
That illustrated the distinction between. deser- 
Thé act of desertion completed, 
the flight commenced. His Honour yesterday, 
in the course of .a few observations, said if he 
set out on a walk from Yokohama to Kana- 
gawa so long as he was walking it was a con- 
tinuous act. . That doubtless was so; but with, 
great deference he submitted the analogy 
was not complete. If his Honour set out for a 
walk, simply for the sake of pleasure, from here to 
Kanagawa with the intention of returning, then 
there was no doubt about it, the act of walking was 
a continuous act. But if his Honour set out, his 
intention being to abandon his post, then the 
abandonment took place when he left this consulate, 
and although the act of walking was a continuous 
act, it was a continuous act of walking, and not a 
continuous act of desertion. That was the distinc- 
tion in his mind; if it was not put with sufficient 
clearness the fault was his, but he could not under- 
stand why it was not understood and appreciated 
on a former occasion. The distinction also became 
very clear when they considered the section of the 
Act of 1864 under which this charge was brought, 
in which the first penal act set down was 
the enticing or procuring or allempting or en- 
deayouring to entice or procure a person to 
desert; the second was the aiding or in any 
wise assisting such person in deserting; and the 
third was the harbouring ofa person alter the act 
of desertion was com Re ‘hat distinction, he 
submitted, was very clear to the mind of the pro- 
secuting counsel when he first framed the charges 
against the accused, because the Court would re- 
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collect that there were two charges in one—the 


first for aiding and assisting Watkins in deserting, 

and the second for concealing the deserter after 

his desertion. As to the last point it might pes- 

sibly be—though that did not concern them at the ’ 
present moment—that the accused harboured and 

concealed Watkins, knowing him to be a deserter. 

But the question now was whether or not he was 

rightly convicted of aiding Watkins in the act of | 
deserting from the ship by taking him on board 
the Arctic on the 23rd, it having been proved by the 
evidence of Commander McGlensey and Lieutenant 
Sewell that Watkins actually deserted his ship on 
the 22nd April. The Court, by laying down that 
the two acts charged against the accused were two 
distinct and separate acts, bore out what he hadsaid 
from the commencement, that the act of desertion 
was complete when Watkins left the vessel with- 
out the intention of returning to her. Had Fullert 
been present at the time when the paymaster was 
leaving the vessel ; had he assisted him over theside 
and taken him down in his boat, then he would | 
have been aiding him in the desertion. But the 
point was that, being in Kaneda Bay, he might 
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_ possibly be guilty-of harbouring the paymaster, | 
| But could not arapett be convicted of aidi of 
ted. 


assisting in an act which was already com 
Supposing that Watkins, before he reached Kane- 
da Bay, had gone on shore and been apprehended, 
he would have been apprehended as a deserter, for 
this reason that he had left the ship without the 
intention of returning. If he had been arrested 
either in the boat or on shore would it not have 
been as a deserter ?—and that showed that the act 
was complete, and that what took place afterwards ’ 
was flight or escape. He was flying from the 
authorities ; he was endeavouring to evade pursuit ; 
but the act of desertion was complete when he left 
the side of the ship without the intention of return- 
ing to it. The next point was to the effect that the 
judgment of the Court did not specifically find the 
facts necessary tosupport the charge. He argued 
this point on the application that he made for 
a writ of habeas corpus; he considered that 
those arguments were strong, and, without 
oing into them in detail, he hoped that the 
Court would take it as if he had gone through 
them again, and repeated them. Having finished 
the statement, he would now turn to the af- 
fidavit, the fourth par of which he had al- 
ready —_ He up the third paragraph 
in the affidavit, which contained an averment to 


the effect that to the trial the President of the 
Court had held a@conversation with Fullert “ in the 
course of which he, the said Warren Green, ex- 
pressed a_ conviction that Fullert was 


guilty of the offence charged, and that if he would 
not give up the name or names of the person or 
persons who were the principals in aiding Watkins 
to desert it would be the worse for him, the said 


paragraph had not been met by any counter 
tly it was not contradicted in 


way, and i would therefore seem that the 
that 
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presided at this trial had made up his 

| the accused was guilty. His argument 
upon that would not be very long; he would 
rey to the 76th rule, which said that a new 

trial m@m be granted for any of the causes 
enumerated, among which was “ abuse of discretion 
by which either party was prevented from having 
a fair trial.” He thought with great deference he 
might point out that if the judge who presided 
at this trial had made up his mind before- 
and had expressed to the accused his con- 
iviction of the guilt of the accused, it was an act of 
indistretion in that judge to preside at the trial, 
because he must have known, having made up his 
mind, that it would be difficult, if not impossible, to 
remove the conviction with which he started. He 
could, of course, say a great deal more upon that 
point, but he did not choose to pursue the subject be- 
cause the few words he had said would, he was cer- 
tain, have as mach weight as if he occupied the at- 
tention of the Court for an hour. The last point on 
which he wished to touch was this—that the trial 
took place without a jury. With regard to that, 
he had a few remarks to make which he thought 
would meet with the entire acquiescence of his 
Honour. The mere fact of a man being charged 
withan offence againstlaw, of which the punishment 
‘was fine or imprisonment or both, entitled him, ac- 
cording to the Constitution of the United States, 
t6 be tried by a jury. He cited the Constitution 
6 the effect that “the trial of all crimes, ex- 
in cases of impeachment, shall be by a 
jury,” and then, turning to the 5th amendment 
to the Constitution, read the clause—“ nor shall 
ay person be compelled in any criminal case 
to be a witness against himself, nor be de- 
prived of life; liberty, or property without due 
process of law.” His contention was that the 
prisoner Fullert had been deprived of liberty, and 
was about to be deprived of property, without due 
ocess of law, if he were tried without a jury. He 
rdly needed to say in this Court that the Con- 
stitution of the United States was the highest law 
| known in America. It was ahead and shoulders 
: above every other law; and no law that was made 
by the legislature or by any one else that was 
contrary to the Constitution could be upheld as 
against the Constitution. The Constitution, as 
he said, was the highest law, next in authority, 
ibly, coming those engagements which the 
Grit States entered into with foreign countries, 
which were known by the name of treaties; next 
‘came the Federal law, and then the State law. But 
the Federal law and the State law must always be 
subordinate to the Constitution law ; and the Fede- 
ral law or the State law was valid, he submitted, 
only in so far—and no farther—as it was in accord- 
ance with the Constitution. If it were against the 
Constitution then, he submitted, it had no pos | 
‘as a law. Coming now to the Act of June 22nd, 
1860, which he presumed would be cited by 
the counsel for the prosecution as showing 
that this Court had power to try a crime without 
a jury, he would at the outset state that this 
Act, if it did confer such a power, being 
against the Constitution, was of no validity. But 
‘he thought he should be successful in showing 
the Court that the Act might be so construed— 
ought indeed to be so construed—as not to conflict 
with the Constitution. Section 4 (which counsel 
read) showed clearly, he contended, that the juris- 
diction exercised by this Court, whether crimi- 
nal or civil, was to be exercised and enforced 
‘in conformity with the laws of the United States, 
and not otherwise ; therefore, although it was true 
that they did find further on that aconsul acting 
are might take to himself associates, that, he 
eid, was not to be construed as contradicting 
section 4 of the Act, which provided that the laws of 
the United States were extended to all citizens of 
the United States in Japan. Counsel here cited 
section 10 as to associates, and asserted that 
clearly it did not necessarily, and if not necessarily 
he contended, not even by implication, override 
the Constitution of the United States or section 4 
of the Act that he had cited, which showed that no 
rson should be convicted without a jury. And 
thought the ruling of his Honour during the 
trial of this case would also support his contention : 
namely, that the associates were not a jury. They 
were in Do sense a jury; they were called in to 
assist the Consul, acting judicially, when he 
consideréd that legal points might arise. He 
thought the true pe of the section was 
that in many cases a Consul acting judicially might 


ive him liberty to call in people who were 
aatlin: in law or who, at all events, were able to 
assist his judgment on legal questions. Now a 
jury, it was unnecessary to say, decided matters of 


not be learned in law, and the intention was to_ 


fact not of law. Clearly therefore, and he thought 
the Court would be with him—this section was 
meant not to exclude trial by jury, but simply that 
the Consul when acting judicially should have legal 
assistance if he so desired. at was certainly a 
very allowable construction, and it was one which 
would make this Act in strict conformity with the 
Constitution, and would make this particular sec- 
tion of the Act to comform with section 4. To 
argue the other way—to say that the intention was 
to defeat the Constitution, and also section 4, would 
be to lead to an absurdity. It was a rule in all 
Courts, when questions agose as to the construc- 
tion of statutes, to place such a construction on the 
statutes as would not lead toan absurdity. The 
construction he had put upon this statute would not 
lead to an absurdity, but was the true, the accurate, 
and logical meaning of the Act. witich conferred 
jurisdiction upon these Courts. If it were not so, then 
congress in 1860 must have been taken deliberately 
to say that though the Constitution of the United 
States allowed United States citizens, accused of 
crime, trial by jury, yet Congress would decide that 
they should not be tried by jury. He could 
not believe for one moment that that could have 
been the intention of Congress; and he thought 
the construction he had given was the only right 
one of which the Act was capable. And if that 
were so, then it followed that the accused was 
convicted without due process of law, inasmuch 
as he had been convicted, not by a jury, but by a 
Court composed of a President and two associates. 
On all these grounds, therefore, he asked his 
Honour to give him the order that he had 
applied for, namely the order for a new trial. He 
could not flatter himself with the hope or ex- 
pectation that he had removed every single doubt 
in the mind of his Honour, but at the same 
time he hoped that at all events what he had 
said would have been sufficient to make his 
Honour reflect and again consider as to whether 
the Court was oagpee right in every ruling that 
it gave when the case was before it. If he had 
succeeded in raising even a doubt in his Honour’s 
mind upon any one of these points, then the Court 
would ined to give the prisoner the benefit of 
that doubt, and grant the rule for a new trial in 
order that these matters might be gone into most 
thoroughly again, and that his client might have 
the justice which Counsel thought he ought to have, 
and of which he had been deprived, namely the 
right of trial by jury. 

The Consul-General—In accordance with the 
agreement entered into yesterday, I shall withhold 
any remarks on the subject until counsel for the pro- 
secution has had the chance of reply. But there is 
one point upon which I wish to ona, which counsel 
for the prosecution could not. It is onein reference 
to which I would like to put myself on record, and 
that is the third section of the affidavit with re- 
ference to the conversation. Substantially such 
a conversation did occur; it was put in rather 
stronger terms in the actual conversation, but there 
is no doubt that such a conversation did occur 
and that, acting in my consular capacity, I did 
express a conviction —or rather an opinion—as to 
the guilt of the prisoner. The peculiar circum- 
stances under which a Consul—an American 
Consul—finds himself in this country render it 
imperative that he should form an opinion of the 
guilt of the accused before the accused can be put 
on trial. He must certify under his own hand and 
seal that he believes—has reason to believe—that 
there is ground for the accusation. The facts 
which warrant him in issuing the warrant for the ar- 
rest must be strong. He cannot issue the warrant 
on a mere statement—on a mere suspicion; 
no one else has the right to issue such a warrant 
for the arrest, consequently the judge must have an 
opinion—and must have a very decided opinion— 
before he can take any action. It has come within 
my own short experience since I have been here 
that so strong a conviction did I have of the guilt 
of one of the parties brought before me that I had 
begun to cast about and to make enquiries as to the 
best method of getting the man sent home, think- 
ing the trial would be a mere preliminary matter— 
a matter of detail. Yet, at the conclusion of the trial 
the evidence was not what I thought, and the man 
was dismissed. As to this particular case the 
tendency of the defence all the way through—of 
course | say this without any sort of feeling be- 
cause it is the duty of counsel to use every point; 
every item that could be twisted on his side in a 
criminal case should be used, and I think he is 
peenety justified in doing it—but the tendency 

as been tp create an impression of persecution 
rather than = honwiesanreh Now, why should that be? 
Paymaster Watkins I have never seen; P. C. Fullert 
I saw for the first time at this conversation as 
alleged. The Naval Department and the State 
Department are entirely separate. 1 have no 


interest in the action of Paymaster Watkins; his 
desertion, his arrest or his guilt—nothing. Simply 
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as Consel-General ut this port 1 ye 
communication betwéen the A ‘in command 
and the Japanese authorities. A munications 
were made and all action was taken through me 
as a medium accordin 
Therefore why should 


have such a or 
far as I am personally concerned, on the very first 
day of the trial it would have saved me the hardest 
work I have had since I have been in the consulate, 
to have dismissed the case. At every stage through- 
out the procedure I have always that loop- 
hole of escape from the tremendous amount of 
work and worry, by simply granting any one of the 
motions in favour of the prisoner and releasing 
him. It cannot, therefore, lam putting it in 
this elaborate way because in a few days | shall 
leave this country and shall leave the bench; and 
lam loath to leave behind me an impression in 
the public mind of having in any way lent myself, 
or been influenced tolend myself, to the persecution 
of any one man, or to have been biassed in my 
action. I again repeat that the course of the 
Counsel was perfectly justifiable, and was in the 
strict line of his duty, but the impression upon the 
ublic mind is something that I want to remove. 
o-morrow at half-past nine | will listen to he 
ly of the o ing counsel to the points in law 
that have bees wade, ond probably render decision. 
The Court then rose. 


Wepwnespay, June joth. 


Mr. Kirkwood was heard to-day in this case. 
He said the first ground upon which he understood 
a new trial was asked for was that evidence had 
been discovered since the last trial which was said 
to be material for the accused, and which he could 
not with reasonable dilligence have discovered and 
produced at the trial. The evidence that was 
offered was said to be to prove that Paymaster 
Watkins did not go ashore, and did not take a boat 
from the shore as was alleged. 

Mr. Lowder—Has not this already been argued, 
decision being reserved ? 

The Judge said that was so. 


Mr. Kirkwood, passing over that point then, said 
the second ground taken yesterday was that the 
trial took place without a jury. He submitted that 
ground could not be taken because, if a  vnete at 
all, it must clearly be taken under the 6th ground 
specified in Rule 76,—an error in law taken at 
the trial and excepted to by the party making the 
application. This point was not raised at the 
trial. If it were an error then it ought to have 
been excepted to directly the Court was constituted, 
and had it been so excepted to it should be raised in 
the statement of the nds and not in the affidavit. 
The only way in which it could be referred to in 
the affidavit would seem to be under the first 
head of Rule 76, “i larity in the proceedings.” 
Irregularity in sodunatinegi. e submitted, must be 
irregularity after the Court was constituted, and 
it was not alleged that any such irregularity took 
place. Any argument must be based with respect 
to irregularity after the Court was constituted, 
and not as to its constitution. It could not be 
grounded on any order of the Court because 
there was no order of the Court; nor an abuse 
of discretion because there was none alleged. 
If it was intended to take exception to the con- 
stitution, then it should be raised as a ground of 
law and should appear in the statement, not in the 
affidavit. Moreover, the accused, not having raised 
this point at the‘trial, must be held to have,waived 
it, and therefore he t ht this ground could not 
be entertained. Apart from that, however, it had 
invariably been the practice of this Court to tr 
with assessors ; there was no provision by whic 
the Court could try by jury. Such a thing was 
unknown here, and he thought the Court, even if 
the other grounds he had taken were insufficient, 
would come to the conclusion that the practice of 
this Court had been so firmly established that his 
Honour would not allow a new trial in such a case 
as this. It was open to Mr. Lowder to appeal and 
take the opinion of a higher Court if he choose. 
Coming now to the statement, the first ground 
was that the evidence of the tion was 
insufficient. 
the evidence, but would content himself with re- 
ferring to what might be considered a few of the 
most salient points that no doubt influenced the 
Court in arriving at its decision. These were, 
chiefly, all the suspicious circumstances under 
which the accused left the port; the hurried, un- 

remeditated way in which he left on the eve of 
fis marriage. He went down the Bay, remained 
down there 48 hours in order, he alleged, to stow 
away his cargo and get the men sober. It was 


proved that there were ten men sober enough to 
tow him out and that the amount of cargo that he 
had to stow could not possibly have taken him all 
that time. Moreover, there was a fair wind, and 
ghe could have gone out of the Bay directly his 


to the official customs. | The stat 


He would not go over the whole of 


Veco? ow he 


being in his favour seemed to be very much 
inst him. The reasons that he gave for no suspi-_ 
cion being created in his mind as to the passenger 
must have seemed very unsatisfactory to the Court. 
Here they had a man, a lunatic globe-trotter 
as Fullert called him, without luggage of any kind, 
without a hair brush, without a tooth brush, and 
without guns or any implements of sport. Lieu. | 
tenant Sewell’s evidence showed that the accused 
was not telling the truth, and that he must have | 
had very strong reasons for hiding the fact that he. 
had a passenger. Why did he not say thathe had | 
a passenger on board who had no luggage, and 
offer to facilitate the mission of Lieutenant Sewell? | 
Instead of that he gave no information whatever, 
and the first suspicion that was aroused was because 
of something that was said on board the other 
schooner. f course the whole of the evidence 
was circumstantial, but the circumstances were so 
strong that it seemed to him impossible for the 
Court to come to any other conclusion than that 
Fullert assisted the paymaster to desert, knowing 
him to be a deserter. Under the first head of the 
statement it was contended, fourthly, that the 
damages would appear to have been given under 
the influence of prejudice. Before his Honour 
could grant a new trial he must have, not a doubt, 
but a conviction in his mind that the evidence 
adduced at the trial was not sufficient to warrant 
the verdict. Such an application would not be 
entertained by any Cour: before which, with a 
jury or assessors, the case had been tried, 
unless it were clear that the verdict was given 
in opposition and contrary to the evidence. As to 
the fourth ground, which he had just mentioned, 
he thought Mr. Lowder had here urged a ground 
of appeal that the Court could not entertain. This 
point came under Rule 76—“excessive damages 
given under the influence of prejudice”—because 
the exact words of the clause were taken. If they 
referred to the rules for criminal proceedings, 
they would find in rule 12 that in applications for 
new trials this ground was specially excepted, and 
therefore an application for a new trial in a criminal 
case could not be made on the ground of damages 
appearing to be given under the influence of 
prejudice. The reason, no doubt, was that the 
only ground on which a new trial could be moved 
for was that the verdict was wrong. The ver- 
dict in a criminal case was, he pointed out, 
very different from the jadgment in a civil case. 
The judgment in a civil case must be the amount 
of damages. In a criminal case the verdict was 
the finding of the Court, on which the prisoner was 
guilty or not. It was to upset that verdict that 
the application for a new trial was moved; it was 
not moved either to alter or upset the sentence of 
the Court. The sentence of the Court followed 
or the verdict, but a new trial could not be ap- 
plied for to vary the sentence of the Court in a 
criminal case. It could be asked for to change the 
verdict of the jury, and not the sentence. fi was 
further cemented. that this Court had no right to 
inflict such a punishment upou Fullert. He held 
that it was evident from the Revised Statutes, and 
from the clause under which Fullert was tried, that 
the Court could inflict punishment of imprison- 
ment and a fine. As to the ground that Fullert 
had —— been in jeopardy for the same offence, 
he refe to Bishop, volume 1, sections 1,021 
and 1027, to show that he never was in jeopardy. 
It was next contended that Fullert was a German, 
and not subject to the jurisdiction of the Court, and 
on this ground he cited the circular of the Secretary 
of State of rst June, 1881. Prior to that circular 
the United States had not been in the habit of 
exercising jurisdiction over foreigners on board 
American merchant vessels in China and Japan. 


eas" 
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But since the circular was issued it had in- 
variably been the practice toact on it, and he 
apprehended this Court would not depart from the 
instructions contained in it. If the instructions 
theré were i r and incorrect, then the 
defence could take the inatter to a higher Court, 


Apart from the circular, and a id 
t, 


reasons that had no doubt given rise to 

thought his Honour would see that the Court had 
jutisdiction in this case by international law as 
well as by common law. Supposing extra- 
territoriality did not exist in this country, and 
a crime was committed on board an American 
vessel here within the territorial 
Japan, by a citizen German by birth, there were 
clearly, it seemed to him, three countries that had 
concurrent jurisdiction. Japan, of course, would 
have jurisdiction over such a crime; the Courts of 
the United States would also have jurisdiction, 
because it was committed under their flag; and 
the Court of Germany would bave jurisdiction 


waters of. 


ian. 
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because the who committed the crime was a 
: subject. In such a case, of course, it 
was ice that the country where the crime 
was Aommitted generally tried it; but suppos- 
ing that country did not choose to do so and 
the offender went away on the American ship, 
clearly when he got out the jurisdiction of 
this country the Courts of the United States 


could t im, and he was under their juris- 
diction if the offence had been committed on the 
high seas. A case, the name of which he forgot, 


was decided not long ago, and carried before the 
a Court in England for criminal cases, in 
which a crime was committed by an American—or 
at any rate a foreigner—on board an English 
vessel in the River Garonne in France. The 
French “Courts did not exercise their jurisdiction ; 
he w ht back to England, tried there, and 
it was held that the English Courts had jurisdic- 


admitted as havin 


in any advertisement from any 


»mitted an offence while on board that 
yee as he was entitled to the protection of the 


tion. That was the condition of things where 
extra-territoriality did not exist. But as extra- 
territoriality existed in this country, and as Japan 


+-had given up her jurisdiction over foreigners—over 


American and German citizens—it then remained 


between those two countries, in a case like the pre- 


sent, both of which had concurrent jurisdiction ; 
and whoever could get hold of his person first was 
the Court that had jurisdiction to try him. That 
was a proposition which he did not think the other 
side would dispute. If this offence had been com- 


»mitted on board an American vessel on the high 


seas the other side would hardly contend the con- 
trary, but having been committed in the territorial 


waters of Japan, in which extra-territorialily existed, 


it was thrown back into a similar position except 
that ifit were committed on the high seas the Ameri- 
can Court might haveclaimed exclusive jurisdiction, 
whereas here it had concurrent jurisdiction, and the 
Court that got hold of him first had the right to try 
him. In support of his argument he eanted Bishop, 
volume I., section 117. The third ground was that 
a certain advertisement in the Japan Herald was 
improperly admitted as evidence. So far as he 
recollected the proceedings—for the certified copy 
of the evidence was not part of the statement, and 
had remained in the hands of Mr. Lowder all the 
time, not being on file at all in these proceedings 
—this advertisement—was not considered by the 
Count to be in evidence as against the accused, to 
prove that he put it in. It simply formed a part 
of the record to show what Mr. Pinn and Mr. 
Weiller were called to give evidence about. 

The Consul-General said the advertisement was 
an effect upon the case, but 
when the name Vollert was read instead of Fullert 
it was ruled out unless connection could be shown 
between Fullert and Vollert. It was never prac- 
tically used in evidence. 

Mr. Lowder pointed out that the advertisement 
was admitted and his exception noted. 

Mr. Kirkwood said the advertisement must be 
put in first and the links subsequently proved. 

The Consul-General said they were never proved, 
and therefore the advertisement was not used. 

Mr. Kirkwood, continuing, said he might put 
aper and the 
Court would be bound to take it for what it was 
worth; but he must show them afterwards to be of 
use. The next ground was that P. C. Fullert had 
been charged as a seaman of the United, States. 
This point was fully gone into before, and it was 
decided by the Court that he was a seaman of the 
United States. It it were contended, as he 
presumed it was, that this was not an Ame- 
rican merchant vessel, then he said that to con- 
stitute him a seaman of the United States it 
was quite sufhcient for him to be on board a 
vessel flying the American flag, under American 

rotection, as this was, carrying articles issued 
rom a proper legal authority. If he com- 
vessel— 


nited States, so he must obey the laws of the 
United States while there; and if he infringed 
the laws while there he could be punished by the 
United States Courts in the same way as if the vessel 
was a properly registered Ametican merchant 
vessel. Supposing this offence had been com- 
mitted on the high seas instead of in the territorial 
limits of Japan, would the other side contend 
that if the accused had been taken to the United 
States the United States Court would not have 
urisdiction and that this vessel must be held to 
"g to no nationality whatever. Supposing 
he had committed this offence on the high seas 
what Court would have had jurisdiction to try 
him? The American Court naturally, because 
he was on an American vessel on the high seas, 
and if he had gone to America would there have 


been any ground on which the American Govern- 
ment could have complied with a request for his 
extradition to Germany? He failed to see it. 
Was the crime to go unpunished because the vessel 
was nota revistered vessel. althouoh under Ame. 


merc 


rican protection? The next ground was as to 
Fullert being charged with aiding and assisting in 
the desertion. ‘Ihis had been fully argued before, 
and it really did not seem necessary to go into the 
matter entirely again. The other side had always 
harped on the fact that desertion was something 
that occurred in such a short space of time that 1 
ible to define the time at which it 
did occur. He called it an act; it must be 
momentarily; it could not be prolonged; but 
Mr. Lowder did not define the moment in which 
it must be done. With respect to merchant 
seamen the statutes had defined and shown 
that it was not a momentary act, but a continued 
act. He quoted from Parsons on the Law ol 
Shipping, page 102, to show that in reference to 

ant seamen there must be a continued 
absence for 48 hours. Clearly, he said, in the 
eyes of the legislature the act of desertion was by 
no means a momentary act. Until the intention to 
desert was carried out the desertion was not com- 
pleted, but when it was so completed then the 
desertion referred back as having commenced at 
the time the man left his ship. Why should not 
this definition be applied by analogy to officers of 
the Navy, and if so it quite broke down the defini- 
tion of the other side. It would seem clear that 


supposing Watkins did not find this boat that he | 


expected ; supposing all the means of escape were | 
cut off ; he would have returned to the ship, giving | 


some plausible excuse. How then could 
possible to prove intent to desert? The desertion 
was not completed until the paymaster found that 
all the stages he had prepared were ready and 
that he could avail himself of them. 


it be | 


If the act of | 


desertion were not a continuous act where was | 


the mo- 
then cited 


the line to be drawn? and what was 
ment of desertion? Mr. Kirkwood 
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in illustration the assisting of a prisoner to es- | 


cape from prison, and assisting at a burglary, 
in both of which the aid might be given from 
the outside. As to the last ground; that was gone 
into fully on the motion for the writ of hadeas 
corpus and it was oe useless to argue the ques- 
tion over again. In fact such an application as 
this, an aoptication for a new trial, was very rarely 
made even in a civil case, and he thought it 
was almost without precedent in a_ criminal 
case. Such procedure certainly was not known 
to English law. After citing the chief grounds on 
which such applications are usually made, Mr. 
Kirkwood pointed out that his Honour had decided 
this case with the assistance of assessors and he 
was now asked on exactly the same arguments to 
decide that after the points had been fully argued, 
and after careful consideration, he was wrong. He 
thought it was very improbable that the Court 
could come to that conclusion. If the other side 
had made out a strong case on account of miscon- 


duct on the partof the associates or the Court or | 


the prosecution, and further had shown that new 
evidence of importance was available then it might 
be successful. But this had not been done, and 
the only new evidence was really of such a nature 
that it was perfectly impossible for the Court to 
say that it would be material even if it were opposed 
to the evidence of eight witnesses, whereas it was 
only alleged to be opposed to the evidence of one 
witness. Moreover it must be clear to the Court that 
that evidence was accessible to the defence because 
no matter what evidence the accused might have 
expected to be called against him, the evidence 
of the prosecution was given first, and at its close 
it was the duty of the defence to meet it with any 
evidence that was accessible. If that evidence 
was not correct the paymaster was accessible to 
rebut it. If the accused decided to rest on that 
evidence and not run the risk of calling the pay- 
master he must abide by it. 


The Court was adjourned till two o'clock for 
decision. 

On resuming, 

The Consul-General said, before reading the 
verdict, he would take up the points one by one, 
his remarks upon which he had not found it neces- 
sary to write out. The first point was as to the 
insufficiency of the evidence for the prosecution. 
That, he thought, was sufficiently answered by the 
unanimous opinion of the Consul-General and the 
associates. ‘Lhe first error in law, was as to Fullert 
being placed in jeopardy at the last trial. He had 
already rendered his decision on that and he saw 
no reason for changing it. With reference to the 
second, that Fullert was a German _ subject, 
and more especially with respect to the remark 


made by the bench that *‘ Had the accused 
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taken refuge in his own consulate, had he tried 
to take refuge in his own Consulate grave 
uestion of international law would have arisen,” 
that manifestly referred to the probability of differ- 
ent construction being placed on their powers 
by the United States and the German Consul- 
General. His instructions were very clear, very 
lucid, and it would have been somewhat embarass- 
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ig to have a different construction 
affair by the German Consul- 
question of admitting the adverti 
was that, although admitted before bei 
soon as the name Martin Christian Vollert was 
read it was ruled out unless connection could be 
shown as to the identity of Vollert and Fullert, 
and it was consequently not used in the evidence 
at all, Next as to Fullert being charged as a 
seaman; that also was fully gone into, and he 
thought it was a plain proposition that if the 
tection of the United States was extended to t 
arctic schooners certainly the seamen on board were 
United States seamen. That such protection had 
been extended was a matier of historical fact, no- 
tably in the case of Diana in 1880. She was fired 
upon by Russian officers and the matter was taken 
up in detail and formed the subject of a correspond- 
ence between the Secretary of State and the Rus- 
sian Government; and the Sooretery of State did at 
that time assume the protection of that schooner. 
lhe next point was that the judgment of the Court 
did not specifically find the facts necessary to 
su t the charge. It seemed that perhaps the 
verdict would have been fuller had it been worded 
differently—it would have been better to be worded 
differently—but he hardly thought for that alone, 
the omission of two words, especially as they were 
mere formalities, was sufficient to warrant the 
trouble and expense of a new trial. As to the new 
evidence, which it was suggested would have such 
influence on the minds of the Court as to cast doubt 
on that of the sendoes, the questions to be taken into 
consideration were whether the throwing out of the 
evidence of the sendoes would destroy the case, and 
the probable effect of the introduction of Paymaster 
Watkins’ testimony as against the eight sendoes. 
On that last point he did not think there would 
be any question as to whether the evidence of the 
man, who was, from the evidence in the trial, fleeing, 
deserting at all events, could be taken against 
that of men who had no reason for falsifying their 
statements. Even if Watkins’ statement were 
true it would not necessarily follow that the sen- 
does were dishonest, instead of merely mistaking 
the fact that one man went on board and another 
man came back. As a rule a judge was not 
ina position to understand the working of the 
minds of a jury, but in a case where the judge sat 
with associates and discussed each point with them 
he was able to understand what were the exact 
portions of the case which affected the mind of 
the jury. From the discussion that took place 
i between the associates and himself he would say 
that the evidence of the sendoes was very little 
considered. ‘The circumstantial evidence brought 
out at the trial had, of course its weight, but the 
principal force of the decision was the testimony 
of the accused, So far from being frank, full, and 
honest, the impression caused by it was that it was 
the testimony of a shrewd man who weighed well 
what he said and who was concealing facts. His 
testimony was really more against him than any- 
thing else that was brought up in the case. 
As to the question of trying bY jury, that had 
been decided by so much abler legal ability than 
his that he weuld not attempt to handle it. [i 
had been decided on appeal after appeal ‘here that 
in this country trials should taken place without a 
jury. As to the act of desertion, if it were a 
simultaneous act and occurred at the time that 
the deserter stepped from the ship or from his post 
on to some other place, how could there be such 
a crime as aiding and assisting him in desertion? 
How could that be if it were a simultaneous act? 
LLf the act of desertion were based solely on the 
ime when the deserter made up his mind not to 
return how could he be aided, and if he could not 
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be aided how could there be a punishment for a 
crime which could not be committed. It seemed 
to his Honour that the boatmen into whose 
boat he stepped aided his desertion, and that 
the ship to which he was carried also aided 
his desertion. The smallest possible punishment 
was 6 months’ imprisoment and a nominal fine. 
Such a punishment would be inflicted in a case 
of assistance to a poor drunken sailor, who 
had got himself into trouble and was trying to get 
away. The limits of the case were extended as 
a bare indication that for more serious offences 
more serious punishment should be incurred. 
Fullert had not been punished to the full extent of 
the law by any means, because he could have been 
sentenced to three years’ imprisenment and a fine 
of $2,000. Therefore the punishment of 6 months’ 
imprisonment and a fine of $2,000 was not ah ex- 
cessive punishment when they took into considera- 
tion the fact that the desertion was something 
unparalleled in the naval annals of America. 


— 


The desertion of an officer under charges had 
never occurred; it was @ serious question. The. 


limit was extended for more serious 4 
the punishment was not excessive, all things 


considered, The judgment was as follows; 


opinion that no reason in 


davit filed therewith, an 
mitted by Counsel mony oe 
whas been 


or sustained herein for granting a new trial of the 
said Fullert, and the application is therefore 
dismissed. 
Warren Green, 
United States Consul-General, 
Acting Judicially. 
Mr. Lowder presumed he could appeal to the 
Minister. 
The Consul-General said he could so l. 
Mr. Lowder then gave notice, on behalf of the 
accused, that he would appeal 
Mi ay Consul-General was about to leave the 
The Prisoner asked ission to say a word. 
The Consul-General granted the request. 
Fullert then asked his Honour whether any steps 
had been taken in reference to the schooner—that 
was as to rescuing the men on board of her. 
Puig Consul-General—I have not the remotest 


Fullert-—You are going to leave the schooner ? 
As I said when I first came down— 

The Consul-General—I did not know that was 
what you were going to say; that is outside the 
Court altogether. 

His Honour then left the bench. 
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IN THE U.S. MINISTERIAL COURT 

FOR FAPAN. 

— 

Before His EXcettency THE MINISTER. 
Mownpary, September 6th, 1886. 


APPEAL-—-PETER C. PULLERT AGAINST THE UNITED 
—-—— - STATES. 
The appeal bY Peter C. Fullert against the 
Vy 


judgment of Mr. Warren Green, late United States 
Consul-General at Yokohama, on a motion for a 


al 


new trial, came up to-day. 


| the Consul. 


The erder for the holding of the Court having 


been read, 
» Mr. Lowder said he appeared on behaléof the 
lant. , 
Mie. G. H. Scidmare-said h® was wstructed b 
Genital to siate that Mr. Kirkwood, 
who appeared for the respondents, was unavoid- 
ably detained by reason of professional engage- 
ments at Nagasaki, and it was therefore impossible 


_for him to be present. 
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The Minister said he would proceed with the 
case. Fortunately for the Court, he observed from 
careful reading of the transcript of the 
that pretty full briefs for the respondents as 
well as for the appellant appeared in the body of the 


record, and the Court was under no moral or legal 
obligation to postpone the case for the submission 


of any brief in the case other than appeared 
before the Court in the body of the transcript. 
lf a statement had been made to the 
that counsel had been unavoidably detained by 
iliness from being present in the Court, or that 
the Consul-General had failed or that it was im- 
possible for him to assign counsel, then he might 
consider the question. But, no such statement 
appearing officially before the Court he would 
proceed with the case, and was now ready to 
hear counsel for the appellants. He suggested to 
Mr. Lowder that, following the usages of other 
Supreme Courts in appeals from District Courts 
all cases of appeal were tried exclusively on the 
transcript of the record and on written briefs, and 
he would be glad to receive such brief as counsel 
for the appellant might chose to present.. This 
case, he stated for the benefit of counsel, was 
an appeal from an order of the lower Court 
refusing a motion for a new trial in the case of 
the United States against P. C. Fullert. Of course 
the argument the Court was desirous of hearing 
would be confined simply to the appeal against the 
motion for a new trial. Counsel could submit his 
argument orally or with a brief, or both together as 
he saw proper. He would also state that as Mr. 
Kirkwood did not feel authorised to represent Mr. 
Scidmore, the Court would consider the briefs of 
the counsel for the United States, already sub- 
mitted to the Court below. . 


Mr. Lowder then addressed the Court in sup- 
port of the appeal, adducing for the most part the 
argumenis submitted to the Consular-General, 
Court in support of the motion for a new trial 
and fully reported in these columns at the 
time. At the outset he said the new trial was ap- 
plied for on a statement and an affidavit, both 
prepared in accordance with the rules of the Court; 
and in arguing this case it would’ be necessary for 
him to read these, and to confine himself as 
closely as possibly to the objections there raised. 


The statement was :— 


(s.) The evidence for the prosecution was insufficient 
to justify the judgment. The prisoner will refer to the 
whole evidence, for the presecution and to the evidence 
for the defence, for the purpose of showing, first that 
the evidence for the prosecution was insufficient to 
support the onus of the proof; secondly, that it was 
insufficient to rebut the presumption of innocence ; 
thirdly, it should have left so strong a doubt on the 
minds of the Court that the peer was improperly 
convicted ; fourthly, that the damages would therefore 
appear to have been given under the influence of 
prejudice. 

(2.) Error in law occurring at the trial and excepted 
to at the time. 

The following errors will be relied upon :— 

(1.) That P. C. Fullert was improperly put upon his 
trial, he having been already “in jeopardy” for the 
same offence. The evidence to be relied upon in sup- 
port hereof will be the judgment of the Court, dated 
17th May, 1886, together with the original charge 
against Fullert on which trial judgment was based. 

(2.) The P.C. Fullert, being a German, was not 


— 


subject to the jurisdiction of the Court. The evidence 


Court | 
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to be relied on in support hereof will be that part of 
the décision of the judge of the Court in motion made 
in Court onthe roth May for the discharge of the 
accused, which states :—'‘ Had the accused taken re- 
fuge in his own Consulate, had he tried to take refuge 
in his own Consulate gave questions of international 


law would have arisen.” Also the evidence of Fullert 
himself, where he alleges himself to be a German, and 
the statement of the Judge of the Court that he had 
communicated with the German Consulate asking for 
evidence of the nationality of the accused, &c. 

(3.) That a certain advertisement contained in a 
number of the ave Herald was improperly admitted 
as evidence. r. Pinn’s evidence will be relied on ; 
also that of Mr. Weiller, and reference will be made 
to the arguments of Counsel and the decision of the 
Court thereon. 

(4) That P. C. Fullert was chaged as a seaman of 
the United States. whereas there was not sufficient 
evidence in law to show that he was so at the time of 
committing the alleged offence. The evidence of Mr. 
Scidmore will be relied upon, as also exhibits Nos. 
3 and 4. 

(§.) That P. C, Fallert was charged with aiding and 
assisting Watkins “in deserting” from the U.S.S. 
Ossipee on the 23rd day of April, 1886. Reference will 
be made to the evidence of Commander McGlensey 
and of Lieutenant Sewell, also to that of the boatmen, 
and of the accused, and it will be contended that it 
was an error in lawto convict the accused of aiding 
and assisting Watkins to desert on the 23rd April in 
view of the evidence which showed Watkins to have 
already deserted on the 22nd April. 

(6.) That the judgment of the Court does not speci- 
fically find the facts necessary to support the charge. 

F. Lowber, 
Counsel for P. C. Fullert. 


The affidavit was follows :— 


In the matter of the trial of the action criminal No 27 
intituled “‘ The People of the United States against 

P. C. Fullert,” which took place on the 18th day of 

May last, and following days in the United States 

Consular General Court at Yokohama. 

I, John Frederick Lowder, a British subject, having 
my Chambers at No. 28, Yokohama, barrister-at-law, 
make oath and say as follow :-— 

(1.) | acted as counsel for P. C. Fullert at the trial 
aforesaid. 

(2.) Warren Green, Esquire, Consul-General of the 
United States, presided at the said trial. 

(3.) Since then, and since giving notice of my inten. 
tion to move for a new trial, I have been informed by 
the said P. C. Fullert, and verily believe that prior to 
the said trial, and while Fullert was under arrest and 
detention in the United States Consular gaol on the 
charge on which he was tried at the said trial, the said 
Warren Green held a conversation with Fullert, in the 
course of which he, the said Warren Green, expressed 
a decided conviction that Fullert was guilty of the 
offence charged and that if he would not give up the 
name or names of the person or persons who were the 
principals in aiding Watkins to desert it would be the 
worse for him, the said Fullert and he would have to 
suffer for them. 

(4.) | further declare upon oath and say that since 
the trial aforesaid I have discovered evidence material 
for the said P. C. Fullert, and which he could not with 
reasonable dilligence have discovered and produced at 
the trial, to wit that on the evening of the 22nd day of 
April last Paymaster Watkins did not come ashore and 
did not take a boat from the shore as alleged by the 
witness Kojima Tokijiro; and further that the said 
Paymaster Watkins is now undergoing trial by Court- 
martial on a charge for that he did on or about the 
22nd day of April, 1886, desert from the Ossifee and 
from the United States naval service, and did remain 
absent as a deserter therefrom till the 5th day of May, 
1836. 

(5.) The trial took place without a jury. 

Sworn at Kanagawa this 15th day of June before me 

WARREN GREEN, 
U.S. Consul-General. 
Since the date of this affidavit Paymaster Wat- 
kins, Mr. Lowder remarked, was convicted of 
deserting from his ship the 22nd of April, but that 
of course was a piece of evidence that he could not 
then being forward. These, as shortly as possible, 
were the grounds on which the Court below was 
asked to grant a new trial, and they were the points 
on which he would argue with the object of in- 
ducing the Court to reverse the decision of the 
other Court and to order that a new trial might 
be had in the premises. He would first proceed 
to discuss the evidence and would ask the Court 
to come to the conclusion that the evidence ad- 
duced for the prosecution did not justify the judg- 
ment in the original trial. It would be found on 
the record that Watkins deserted his ship the 
Ossipee the evening of the 22nd April; that on 
that evening he, in company with one Crocker, 
pulled down the bay in a Japanese boat until 
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they arrived at Kaneda Bay; that they arrived | 
there not on theevening of the 22nd, buton the morn. 
ing of the 23rd April; that Paymaster Watkins 
went on board the Arctic and was taken to Shiko- 
tan Island, where he was eventually discovered 
by the Ossipee. These were shortly the facts 
of the case, which were pretty well within the 
knowledge of everybody in Yokohama at the time 
of the occurrence. Immediately or very soon after 
the desertion, a warrant was issued by Mr. 
Warren Green, Consul-General at Yokohama, 
addressed to the commarder of the Ossipee, ap- 
pointing him pro hdc vice marshal of the Court 
and authorising him “to apprehend, to arrest, and 
to bring to Yokohama ' and there was a 
blank. ‘The first irregularity that took place in 
this case, then, was the issuing of the blank war- 
rant with directions to the marshal to ll in the 
name of whomsoever he chose. Now, his theory was | 
that, this grave mistake and irregularity having | 
been brought to the knowledge of the person who— 
in pure ignorance he was willing to admit—issued 
the warrant, he was prejudiced from the very com- 
mencement in his own favour—-biassed in his own | 
favour, because he knew very well that unless he 
were consistent throughout he would get himself 
into very grave difficulty by not convicting the | 
prisoner, who might have brought an action against 
him or those acting under his instructions, or perhaps 
all of them, for using this illegal warrant. He said | 
this because if the evidence were carefully read he 
thought it would be impossible for any impartial 
and unbiassed man of ordinary wtellect to come | 
to the conclusion that Peter Fullert was guilty of 
the offence laid to his charge. Mr. Lowder then 
went on to discuss that part of the evidence for 
the prosecution as to Fullert’s marriage, pointing 
out that the prisoner completely explained away 
the presumption which would otherwise have been 
raised by that evidence; he also dealt with the 


: 
; 
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point raised that Fullert might have waited 
in Yokohama a few days longer, recalling 
that the prisoner’s instructions from his ma- 


naging owner, Miner, were to start at once for 
the hunting grounds. As to the fact that the 
vessel waited in Kaneda Bay instead of going off 
with a fair wind, he repeated his previous argu- 
ments on this point, contending that it had 
been proved by the best of evidence that it was 
customary for these ships to wait outside for 
twenty-four hours to put everything ship-shape and 
allow the crew time to sober up; and in addition 
Fullert had been told by Miner that in all pro- 
bability he would have a passenger, and had 
replied that he would wait in Tateyama Bay for 
24 hours, and if the passenger were coming he) 
must be there before the morning of the 23rd. All 
these matters were clearly explained by Fullert, who 
gave the impression that he was endeavouring to 
afford every possible explanation in his power. 
Dealing with the question of the signals saidto_ 
have been exchanged: between the boat and the | 
schooner, he pointed @ut that Fullert was below 
at the time and held t it was only natural for 
Crocker—in view of the probably large reward he 
obtained for assisting the pa ‘master to get off—to 
fire his emey and wave his 


2. 


_ vessel done his duty in the way the Court below 


_ jeopardy and could not be arraigned again on the 


at in exhilaration on} 
approaching the schooner, and just as natural for } 


And even supposing this Was a signal could there 
be deduced trom that thes 
had guilty knowledge of Tt 
master Watkins who wag 
a deserter from the O 
a signal to mean, “ PR 
senger,’’ and did not brif#t 
knowledge that that pz 
the Ossipe articularly a8 
some time before and had | 
know Watkins. There Was™ 

passenger—who gave the name@of Gordon—to ex- 
cite suspicion as to his bei paval officer. Mr. 
Lowder referred to the question by counsel to 
Fullert as to whether he asked h senger whe- 
ther he had brought a sponge and toothbrush, and 
said it was ridiculous to suppose that to be the duty 


fact that it was Pay- 


left Yokohama 


- 


master of every vessel that left the ports of Yoko- 
hama or San Francisco could he found by the Court 
to have guilty knowledge of every person who 
came on board his ship. If that were so the forger 
Pratt would never have left San Francisco, it being 
the duty of the master to make strict enquiries 
about him, and if there were any suspicious cir- 
cumstances he would not have come here, and there 
would not have been so niuch trouble in getting 


those who saw him to wave their hats in return. | 
Sdnclusion that Fullert | 
ming, and that he was | 
? It might simply be } the 
i€ brought your pas- fj, 

wmeto Fullert guilty we 
Was a deserter from AD 


seen and did not § 
nothing about the § 


of a Captain. He submitted if that were so then the ) . 


around t 


him sent back. So with the Chinese murderer | 


who left San Francisco—had the master of the” 


thought he should have done it, the Chinaman 


would have left San Francisco. After quot-— 
ing f son on Presumptive Evidence, page 
5, ' erring to the principle laid down 
ufus Chaate, that the presumption of innocence is 
a second withess in favour of the prisoner, and read- | 
in extract from Bishop on Criminal Pro- 
l., 3rd edition, section 1074 et seq., 
Mr. Lo asked that the Court would on the 
first 1 order a new trial. The next point 
was the error in law occurring at the trial and ex- 


cepted to at the time—that Fullert was improperly 
we on his trial, having been already in cpery 
or the samé offence. On this he contended that 
associates having been sworn, and the Court having 
been established as a Court the prisoner had been in 


same chargé. The whole subject of jeopardy was 
discussed at full length in the 7th ‘edhion of Bi- | 
~_ on Criminal Law, chapter 53, and Was sum. | 
med up in sections 1,042 and 1,048. In this con- | 
nection he pointed out, that the procedure now | 
before thig Court was the one that Ae must | 
take by law, and that he could not . possibly | 
have brought the matter before the Ministerial | 
Court in any other way, as he was forbidden 

by the rules from appealing directly against 

the judgment of the Court below, but was al- 

lowed by the rules to ask for a new trial, and 

further if that were not granted in the Court below 

to apres to this Court against that decision. 

The Minister said Mr. Lowder remarked that 
this was his only recourse to reach the Ministerial 
Court. ‘Of course he referred to the section of the 
Revised Statutes wherein it was held that where 
the associates agreed in the judgment with the 
Consul acting judicially in a case such as this, the 
judgment was final. 

Mr. Lowder said he referred to that. He was 
told by the Court below that he had no appeal. 

The Minister asked Mr. Lowder to address him- 
self to that point: if the judgment of the lower 
Court be final when there is no disagreement upon 
what authority or law or reason for the law could | 
the same object be reached by a motion for a “|| , 


trial or any similar motion. In other words 
there be no direct appeal and the judgment 
final, how could that }j t be disturbed by . ~ 
motion for a new trial. Upon what statutes of the 

United States did Mr. Lowder rely in making the 

motion for a new trial. 

Mr. Lowder was obliged to the Minister for 
pointing outithis difficulty. Immediately after the 
trial of this case he asked the Court below whether 
there was.any appeal from this decision, and he 
was refértéed then to the paragraphan the Revised 
Statutes to.which his Excellency had adverted. 

The Mikhster sain question was, how far that 

qualified the 
tw 


statute, which stated 
Unless it 


general 


= 


nt was final. . 
section providing that in 
“the Consul with his as- 
final. He sub- 
| sion, 4,106, could 
s@etion 4,091; that 
ether; and that a 
ted pon them which 
Teck of vholding justice, 
justic@4o. the parties. _ there 
to tip inister, 3 matter of 
gguch as those to in 
apr aoeAtnoe «sade 
Wought, i: must be allowed 
@lie, in matters of law at all 
hin a case he should 


death. And none of | 
Constitution and the common law have 
ainal could be availed of in that 
Court could thus inflict the greatest 
punishment known to the law. 
The Minister pointed out that capital cases were 
specially excepted. a | 
Mr. said then he would take a case of 


— = 


, 
ton frac ee 


ment for life. If the statule would admit 
of a different construction—a construction which 
would give a prisoner a right which hé possessed 
by the Constitution and the common law, then tha: 
construction must be placed upon the statute, and 
section 4,106 should not be held to override section 
a". which said that the Minister might prescribe 
| which new trials might be granted “ if 
or upon sufficient grounds.” There could not 
1 under section 4,106 unless there 
grounds for a new trial, but if there were 
¢ suggested that in accordance with section 
4,091 a new trial might be asked for omsSufficient 
grounds, and so the judgment of the Court below 
might come before the Minister for review. “That 
this was the construction placed upon it by Mr. 
De Long 
The Minister said he was familiar with the fact 
that the regulations of his predecessors, with the 
embeption of his immediate predecessor, permitted 
of als for new trials being made to this Court. 
.sLowder said section 4,091 certainly gave 
powef to the Minister to prescribe rules upon 
which new trials might be granted; and he thought 
a section coming long alter section 4,091 should not 
be construed to overrule that section if it took 
away right conferred by the Constitution and the 
common law. In conclusion on that point he would 
say that it never could have been the intention of 
Congress to place such enormous power in the 
hands of a Consul, who was frequently a man 
without any legal education whatever, and of 
such associates as he might join with him on 
legal points. He did not think Congress could 
have had any such intention, and if any different 
intention could be gathered, he contended that 
the constriction that was in favour of liberty should 
be adopted. He would now proceed with the 
next poim, which was that P. C. Fullert, being 
a German, was not subject to the jurisdiction of the 
Court®, It would net be for-a moment contradicted 
that Fullert, as shown by the evidence in the Court 
below, was a German, and Counsel would contend 
that prima facie, being a German, he was not and 
could not be subject to the United States Consular 
Court. The United States Courts in Japan derive 
their existence from the treaty. By the treaty the 
authorities of the United States are given jurisdic 
tion over'the citizens of the United States in Japan. 
Congress legislating “with reference to the treaty 
has also created United States Courts in Japan 
and has also conferred on these Courts the jurisdic- 
tion which has been aquired by treaty from Japan. 
Ile submitted that Congress had not attempted to 
confer.on the Courts e United States in Japan 


“ 


any further jurisdiction than that they had them- 
Ses acquired as a nation from Japan itself. This 
rgumént, ifargument were necessary on the point, 
borne out by thdse sections of the Revised 
$ ut e 47 “ Foreign Relations ” creat- 
ris. Mr, Lowder read sections 
nd id these were the three ‘Sections he 
d givie uls jurisdiction in this country, 
would be. observed that prima facie the 
Stion was confined to citizens of the United 
| section 4,086 was reathed, which said 
wete extended over all citizens of the 
ited States i thesé countries and “ over all 
hers. that t that the terms of the treaties 
ively justify or require.” He presumed that 

if the United States were represented in Court 
wday those few words *‘and over all others” 


x» 
in <= 


would be held to goovey a meaning contrary to 


‘put upon it. Mr. Lowder 


Abe” ruction hé 
quo @ from. Mr. Scidmore’s Digest of the 


ot yee Attorney-General, vol. IL, page 
Which reference was given to the case 
Us ied States against Ross, Kanagawa, May, 
380 went to say, they had thus first of all the 
pinion of the Attorney-General that a Consular 
urt cannot-under the treat — Japan rendera 
mentagainst a person of fereign birth not a 
igen of 1 e United States, nae theha was the 
Accompany g dictum in the’case of Ross, and 
they. had a circular from the Depart- 
BieF State dated June tt, 1881, providing, 
| he dreset may extend over certain other 

* He presuined the circular must be con- 
‘with reference to the section. Now, this 
a penal case, the daw whether contained in, 
tes or in an instruction from the Secretary 
ee must be strictly read, and be construed 
So Strictly that its sense may not be wrested in 
order. to confer jurisdiction if jurisdiction is not! 
conférred. Now, the circular placed aconstruction 
On the section which had not been followed in the 
case now being argued: (He was setting aside 


ee 
i Sr 
— »*7 2 
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for the moment the opinion of the Attorney-Gene 
ral as not binding on this Court, although he sup 
posed the opinions of the Aulorney-General were as 
binding as a circular from the Department of State) 
The circular stated that a person though of foreign 
birth, “duly shipped and enrolled upon the artici: 
of any merchant vessel of the United Stat 
should be amenable to the jurisdiction of the 
Courts. His Excellency. would perceive tha 
the genileman who drew the indicimes thoug || 
: it necessary—and Counsel quite agreed With him 
to state that the person against whom the charg: 
was made was a seaman of the United States, and 
that the crime was committed within the jurisdi 
tion of the Court. ‘The evidence before the Cou: 
showed that the offence was committed on board 
a schooner called the Arctic, and although thx 
judgment did not find as a fact that she was an 
American vessel, still they knew from the evidence 
before the Court that the Arctic was allowed to 
fly the American flag. They also knew that sh. 
was not an American Vessel, and he deduced from 
that that the Arctic not being an American vesse! 
it was impossible to find that Follert was an 
American seaman, and,if not then he thought his 
Excellency would agré@ with him tat the Court 
had no jurisdiction to tryhim. The first question 
was: what was a vesselol the United States. © 
this point Mr. Lowder Quoted section 4,131 and 
pointed out that there wére two classes of vessels o! 
the United States—vessels registered as merchant 
vessels and vessels duly Qualihed according to law 
to carry on the coasting and fishing trades, and al! 
others were excluded. ‘They found that the Arcti 


otter hunting, and that he engaged a master and 
crew for the vessel before the United States Con. 
sulate. If this had been a vessel of the United 
1 States he need not cite authority to show that 
the master must have taken an oath, before 
he could Be appointed, that he was a citizen 
of the United States. He was not called upon 
to do anything of the kind, and therefore i 
must have been known in the Consulate 
that she was not such a vessel, and that the 
master was not shipping his men by any authority 
whatever. The vessel was a piece of floating pro- 
perty, and was—he believed he was right in say- 
ing all these vessels were—built in Japan, and 
being built in Japan could not acquire an Ameri- 
can nationality. But being American property 
they were entitled to the protection of the American 
authorities. That was the position he gave to 
these otter-hunting schooners. He said an Arctic 
schooner, although owned by an American and 
allowed—whether rightly ot wrongly allowed he 
did not know and would not.pretend to say, 

without opposition to fly the American flag, did 
not become am,American vessel, and no person on 
board that vessel became a seaman of the United 


States, se are in Yokohama Bay plying a 
number of st@am launches, some large and some 
small. Oné h@ knew of a veky large tonnage, 
sufficiently lamg@to go out of thé bay, for he had 


himself been Out! fequently in hery.and he supposed 
though not @REWaps at this seasdnpof the year, she 
might very Wellesteam from Yokohama to Kobe 
and down r h the Inland Sea to Nagasaki. 
She was not registered as an Ametican vessel, but 
she happened to be owned bywan American; she 
was owned indeed by the Pacifi¢ Mail Steamship 
Company. Supposing that Fullert, iastead of 
being on board the Arctic, had been in command 
of this steam launch, belonging t#the P. M. S. S. 
Company, could he, simply because he was engaged 
to sail that boat, be found on the evidence now 
before this Court, to be—as it Was necessary to 
prove him to be within the meaning of the 
circular—a seaman of the United States. He 
submitted Fullert could not. Take first of all! 
this supposition : that being in command of that 
| Deas he had committed an act of smuggling. 
Now, the act of smuggling was an — against 
the law of Japan. Suppose that the Customs 
authorities had made complaint to the American 
Consul-General that the master of this American- 
owned steam launch had been guilty of smuggling, 
would the Consul-General for one instant have 
assumed jurisdiction when it came to his know- 
ledge that the man wasa German subject? He 


fwould say: “True, that piece of property is 


American property, but the person who committed 
the offence against »your law is a German, and if 
you want to punish him you must take him to the 
German Court. I have no jurisdiction.” In this 
case the offence was against the law of America 
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belonged to Miner, and was to be employed in the . | 
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States... Bat th 
more a’ man of tl 


on sho @rivin > 
American would be a cif 
That illustration he botigowe 
appeared jm the papers t 
and Jookéd up to by th 
ee wih the s 
might méniion the next: 
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re hatin the Court 


Lior | Master an 

section 4,073 of the Revise 

out that wile Pullert was 

judgment @fthe 21st May a 
seaman that he was c 


he sai 


impropefly con 


judgmen Wald Gttim to be a master, } a it was 
showe thi er” and “seaman "™% re + Face. not 
convertit Therefote his cliz 
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yited States 


Statutes that tt 


tot place 
d the righfsto ¢on- 
‘that it showid have 


Moen that K neda Bay 
iN “ee the Courty thal was 
to Sa t sy ory, and if Hey failed 
in tt charge @as not just by the 
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ashi ysewshes also treasits witht N 
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isdiction 4@ s 
she is at was pel ed an Order cit, 
j aod by Fi Council the Coat ‘+ rising 
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assuming ®as a searhan, had beg Bex 
perly foun this charge, t he was 
lound to ii meaman but the rofl a’ 
vessel. An -with reference td 

tion was thi rt was charged 

committed th within the juriiiietion of 
the Court. e section of evised 


" on the 23rd of A 


Mr. Scidmore said the point camé ap. on 
motion for a new trial and was not on: ; 

The Minister said h@.could only oc r the 
record... If it was ‘ 
defendant that the 


prow the jurisdicti he Court, tos that 
neda Bay was wit risdiction, that should 
have embodied record. [twas the 


fault of Court be king that transcript 


e trial and did not 


appear. 
Mtr. Lowder said i merely an argument 


The Minister said i 
was mentioned in the 

Mr. Lowder said it w 
further than this that in 
to convince the Court -be 
duty of the prosecuting C 
that Kaneda Bay was aha 
it was the duty of the Co 
Bay was within the juri 
tion was that a certain ad 
anumber of the Japan. He 
admitted as evidence. 
seg the evidence of ta . of the name of 

inn, sub-manager of the nm Herald, and the 
advertisement was admitt re tly as he con. | 
tended, because no connec his client was 
shown. The admission of that caldines whether 
it had anything to do with the verdict or not, and 


Btoccur to him that it | 


matter of evidence 
. t he attempted 
that it was the 
to show the Court 
isdiction, and that 
“to find that Kaneda 
fon. The next objec- 
isement contained in 
rald, was improperly 
uting Counsel | 
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it istdic- | when it was objected to at the time, was sufficient 
aving’] to entitle his clent to a new trial. The next point 


in the statement he had already dealt with. The 
next was that Fallert was charged with aiding and 
assisting Watkins “ in deserting ” from the Ossipee 
til. He had argued that point 
th in the Court below, and he 
good that that he thought it 
ling of that objection that he 
came distinctly is own mind to the impression 
that the Court , unconsciously perhaps, pre- 
judiced and biassed. The argument was so strong 
that it could not be got over by the other side, and 
even when the judge of the Court below alluded to 
the point be s ey in such a way as to show every- 
body that héard him that he did not exactly 
understand the point counsel was discussing 
and he was ES sippon to decide. A Criminal 
charge must ted in pawery | detail, The 

estion on rng 28 “point . came : how 

uld the word “ desert ” be Eaietruglll It was 


at very great 
considered it t 
was upon the o 


~- meg. 


a question which he admitted had puzzled the 


States; and both in 
States a construction had b J on it which 
was now commonly kmowatt 7 matt within 
the first year of his studies in@@w. The difference 


the cri 
ing to 


s tc ae the act 

t of rege ay a eetealing 
sition He A argueds aod woel 
it was possible per- 
the evidence in "hie 
was harboured or 
deserted, ety 


not be logicall 
intained that he a 
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. been d defined by every 


everywhere as the 
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My shall en ‘procure, or at- 
p seaman or other 
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ing? He could not see how a man, even 


| 


: 
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hesitation pointed out the photograph of his pas- 
-senger, and concluded on this pomt by submitting 


leaving of a post of duty or a ship, animo now | 
revertendi. The test of whether a man deserted 
or not was:—Had he any intention of return- 
if 
he had known that Watkins was about to desert 
from the vessel—he could not see how the fact 
of his remaining in Kaheda Bay waiting for him 


and taking him away could be construed into aiding 
a assisting him in the act of desertion. [i was 
i 


sible for a man twenty-three miles awa) {rom 


atidiher to aid that other in desertion. Counsel’s | 
inteMtect Might be limited but he had given his 
best thought to the matter and no answer he had 


received from any body had been sufficient to 
erable him to get over that, and he supposed he 
wauld carry his inability to the grave with him. 
Every human act must have a beginning and an 


end, unlike the acts ot nature, which were con. 
tittueus. Human acts were not continuous. Mr. 
de here repeated his former illustrations on 
thi point, holding that the acts of rising from a 


chair or assisting any one to rise, or leaving a 


h were not continuous, Similarly he held the 
act of desertion was Completed the moment 

tkins went over the side of the Ossipee. If his 
c 


cijumstances he would be justified in coming to 
th®iconclusion that Watkins was a deserter. The 
pefson who brought the boat alongside, waited to 
assist him over the side, and came and told him 
the boat was there—if such a thing were done— 
was the person who aided and assisted him to 
desert. That act being then complete, the crime 
commitiéd by Fullert atterwards, if everything was 
to be believed against him, was that of harbouring 
and concealing the man after he had deserted. 
Mr. Lowder referred to the evidence of Lieutenant 
Sewell and of Commander McGlensey to show 
tht Fullert had made no attempt to conceal any- 
thing at Shikotan, and had alter a little natural 


iarmsian saw a boat alongside under those 


that Fullert could not be logically convicted of 
aiding and assisting in desertion on the 23rd when 
the desertion was already complete on the 22nd. 
The next point had also been adverted to in 
previous argument, his contention on that being 
that it was necessary for the Court to find all the 
facts that were stated in the charge, necessary 
either to give the Court jurisdiction over the 
person or over the offence. Unless these were 
found in the judgment then it could not be upheld. 
lhat finished the statement, and then came the 
affidavit. It was undesirable, the gentleman who 
was fo be judge having made up his mind, that 
se iileman should have presided over the 
Court, the rules and regulations permitting of such 
Be being tried in this Court. He was willing 
it, as he said in the Court below, that a 
Thad duties such as were incompatible with 
nbiassed freedom from prejudice thas ought to 
ina judge. Human nature being what it is, it 
y difficult to dissociate previous Sear ge ve 
i the evidence brought before one. He.held that 
the whole of thé evidence showed, and the way in 
which the case was disposed of showed, that the 
Court below was prejudiced. The allegations in 
the affidavit were not contradicted and further the 
Consul General said he had made up his mind 
very distinctly and was of opinion that Fullert 
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had since undergone his trial and been convicted 
of deserting on 22nd April, evidence of which 
conviction a could not have brought at the time 
he prepared the affidavit, as it had not then 
taken place. On the last point, that the trial took 
place without a jury, he considered that his client 
was entitled to a new trial. The Constitution of the 


| United States provided that the trial of all crimes | 


except cases of impeachment should be by a 
jury, and the 5th amendment of the Constitution 
stated “nor shall any persow be compelled in any 
criminal case to be a witness against himself, nor 
be deprived of life, liberty or property without 
due process of law.” He was quoting from the 
Fapan Mail of June 30th, but he knew that these 
were verbatim the words of the Constitution. 
His argument was that P. C. Fullert had been 
deprived of his liberty and might be deprived 
of his property without due process of law, in- 
asmuch as he had been tried and convicted by a 
Court not assisted by a jury. If that were so, he 
submitted with great deference that his client was 


certainly entitled to a new trial im order that hy 


might be tried befere a jury in accordance with 
the constitution of the Unned States. It would 
be difficult to shake the opinion that had been held, 
he supposed, ever since the treaty with Japan was 
entered into—at all events ever since United 
States Courts had been in session in this country. 
The opinion had been gradually formed that a 
Court of the United States in Japan was properly 
constituted for the trial of a crime if it was pre. 
sided over by the Consul acting judicially and 
assisted by two or more associates. That had 
been the opinion formed years ago, and perhaps, 
until this case, never before argued in Court. 
That opinion was based upon section 4,106 of 
the Revised Statutes. He did not think it fol- 
lowed that, because a Consul was empowered by 
that section, when he considered assistance 
would be useful to him on points of law, to 
call to his assistance two or more associates, the 
framers of the section intended thereby to de. 
prive a citizen of his right to be tried by a 
jury. He maintained that that privilege which 
was conferred upon a citizen by the Constitution 
could not be taken away from him except by 
express words. If it was meant to deprive a 
citizen of that right by Congress then Congress 
would have used apt and express words. Having 
done so, that Act of Congress would of course be 
authority just so long as it lasted without being 
appealed to the Supreme Court and no longer, be- 
cause the Supreme Court, directly it saw that, would 
declare it unconstitutional, and after that time the 
statute would certainly tfso facto be void and of no 
effect. The question was whether or not Congress, 
in creating these Courts and giving them that juris- 
diction the treaties required they should have, could 
be construed to have intended that a citizen of the 
United States should be deprived of his constitu- 
tional rights. Notwithstanding the fact that that 
interpretation had been placed upon the statute 
all this time, he thought he had a right to raise the 
point and to convince his Excellency that he also 
had aright to say that a wrong construction had 
hitherto been placed on that statute. And on this 
principle—that the proper construction to place on 
the statute was one that should be in harmony with 
the Constitution. The section, if read in the way 


was guilty at the time he had issued this blank 
warrant. What had led him to believe in the guilt 
of Fullerthe did not say, but that he had made up his 
mind and that he was therefore prejudiced was evi- 
dent. Counsel thought the Court would agree with 
him that the evidence was in favour of the prisoner, 
but that he was convicted by the bias existing in the 
mind of the Consul-General. He quoted from the 
Revised Statutes, page 788, to show that there 
must be a charge, and that without a wiitten charge 
the warrant should not have issued atall. Further, 
in the affidavit it was shown that not only was the 
Consul-General convinced of the guilt of accused, 
but that he actually held out a threat to him. 
That was not contradicted in any way, and he 
submitted to the Court with great confidence that 
a judge who could threaten a man that he should 
suffer for his principals unless he gave up their 
names, Was not a fit and proper person to sit in 
judgment on the man he had so threatened. Mr. 

wder then referred to the evidence, which as 
mentioned in the affidavit, he had discovered and 
wished to bring forward in order to show that the 
sendoes were mistaken in stating that they took 


the paymaster from the Hatoba, and submitted 


that on this point he was entitled to have a | 
new trial. Inaddition to this, Paymaster Watkins | 


it had hitherto been read, deprived a man of a 
right he had by the Constitution. The Court 
would see that evidently the meaning of that sec- 
tion was this. A Consul was sent here, very often 


a man ignorant of law, to Lg aap on civil cases 
or crimes committed 


and to award a eR 
within his jurisdiction. Such a Consul might need 
t 


people to explain to him difficulties as to law. 


was well known a had not to do with law, but | 


with facts alone; and it was held over and over again 
in this case that the associates were not juries : that 
they were judges of law as well as of fact. If their 
judgment differed from that of the President of the 
Court, either upon law or fact, then there was an 
appeal to this Court. Therefore, they were as 
much judges of the Court below as was the Consul 
acting judicially; and the construction Counsel 
placed upon the section was that Congress had 
provided that in the Courts in Japan, when 
a Consul finds that he is not competent per- 
haps to act as a judge in a case himself, he 
shall take to himself several associate judges, 
people whom he shall associate with him as 
judges in matters of law. Therefore, the Court 


was constituted of the Consul acting as judge and 
two or more associates also acting as cadaek But 
- a 


a, 


) 
' 
| 


it did not say, nor could it be inferred from this | 


section, that it was the sntentian oF Congress to 
deprive. a citizen charged with’ Grime of that 
privilege given him by the Constitution to have 
twelve men to judge the facts. 


Mr. Scidmore asked permission, as amicus curia, 


to call the attention of the Court to one or two 
quotations. 
The Minister said if Mr. Scidmore presented 


himself as Consul he would be heard, but not as 


amicus curi@. Eventually, however, his Excellency 
consented to hear Mr. Scidmore. 
Mr. Scidmore said he wished to read a decision 


not noticed in Mr. Lowder's remarks, rendered | 


by General Van Buren in the case ol john Martin 
Ross :—** The only appeals in criminal cases tried 
im the Untied States Criminal Courts are provided 
for m section 4,089 of the Revised Statutes, which 
confines such appeals to cases where the Consul 
has acted without associates, in trying 
charges punishable by fine not exceeding $500, 


alone, 


| Or Imprisonment not exceeding go days, and in 


such only when the fine imposed exceeds $100 
or the term of imprisonment exceeds 60 days.” 
The next was a portion of the judgment rendered 
by his Excellency’s predecessor in the case of 
Proceedings ex parte James O'Neil, writ of Habeas 
Corpus, March 17th, 1882:—A reference to the 
original Act of 1860 (sections 8, g and 10, 12th 
United States Statutes at Large, page 74) will 
leave no room to doubt that, save where the 
offence is found by the Consul and his associates to 
be capital, or where the judgment is within the limits 
srovided by section 9 (12th Statutes at Large; 4,089 
United States Revised Statutes) the judgment shall 
be final. As the petition and the certified record of 
the trial before Consul Stahel remaining in this 
l.egation also show that the offence whereof the 
said James O'Neil was convicted was not a capital 
offence, but was manslaughter only, and that the 
Consul and all of his four associates concurred in 
opinion therein, the judgment of the Consul is of 
necessity final, and not within the appellate juris- 
diction of the United States Minister in Japan. In- 
asmuch as the United States Minister in Japan 
has pot upon the ex parte application of said 
James O'Neil given any final judgment in the 
exercise of his original or appellate criminal 
jurisdiction, it follows that no appeal lies from 
his ruling in the premises to the United States 
Circuit Court for the district of California.” 
He next 


ceedings, as follows ;—“In cases when an appeal 
is allowed by law the mode of proceeding to 
perfect the appeal shall be the same in criminal 
as in civil cases,” and also No. 137 of the Rules 


tor Appeals :—“ To render an appeal effectual for | 


any purposes in any case awritten undertaking 
shall be executed on the part of the appellant by 
at least two sureties to the effect that the appellant 
will pay all damages and costs which may be 
awarded against him on the appeal not exceeding 
$300; or that sum shall be deposited with the 
Court where the judgment or order was entered, to 
abide the event of the appeal. Such undertaking 
shall be filed or such deposit made within five days 
after the notice of appeal is filed.” In this case, 
Mr. Scidmore added, no such undertaking had 
been executed. 

Che Minister thanked Mr. Scidmore for bringing 
forward these quotations, with all of which, how- 
ever, he said he was familiar. He would feel obliged 
if Mr. Scidmore would give his opinion as to 
whether the provision as to judgment being final 


} in the case of agreement was limited by the sec- 


tion already quoted. 

Mr. Scidmore said he would rather be excused 
from expressing an opinion. 

The Minister directed Mr. Scidmore’s attention 
to the regulations already adopted by the Mini- 
sterial Court, No, 126, page 24, and said the point 
was whether the provision that Ministers may 
make rules to govern new trials qualified the 
section providing that where the Consul and as- 
sociates agreed the judgment should be final. 

Mr. Seidmore said there seemed to be a great 
deal of contradiction about the two provisions of 
the statute. The almost unbroken line of decisions 
on the subject—the two especially that he had 
quoted—went to show that there was no appeal in 
criminal cases. 

The Minister said there was no doubt about the 
fact that there was no appeal in a criminal case, 
but was that qualified by the provision he had 


| mentioned ? 


Mr. Scidmore said that, apart from what he had 
quoted as to jurisdiction, the appellant had not 
perfected his appeal. 

The Minister made an order recording the ap- 
earance of Mr. Scidmore-as amicus curi@ on be- 
alf of the Government as well as the Court. His 

wae 4 then a vg he that, as he did not feel 
justihed in postponing the case, if any of the parties 
would before Friday morning subault a tie he 
would consider it. Otherwise he woul 
judgment on Friday morning at eleven o'clock. 
The Court then rose. 


read Rule 10 of the Ministerial and | 
Cousular Court Regulations, as to criminal pro- | 
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| United States Consular General-Court at 
| gawes rendered on the 30th day of June, 1886, re- 
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THE FULLERT CASE. 
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States or America aT Tonio, Jaran. 


September rith, 1886. 
P. C. Futcert, Appellant, versus lun Prorie 
or THE Unrrep States, Respondent. 
JUDGMENT. 


This is an appeal from the judgment of the 
Kana- 


sing to grant a motion for a new trial for one P. 
C. Fullert, defendant, in the Court below, who was 
charged with and convicted of aiding and assisting 
one G. R. Watkins, Paymaster in the United States 
Naval Service, in dese: ting from said service while 
in Japanese waters, and within the jurisdiction 
of the said United States Consular Genera! Court. 
On the trial of this case in the Court below, the 
Consul-General ; acting judicially and under the 
specific authority conferved by Section 4,106 of the 
Revised Statutes of the United States, summoned 
to sit with him in the said trial two associates, 
citizens of the United States, and being “ persons 
of good repute and competent for the duty.” From 
the certified transcript of the record of this trial in 
the Court below it also further appears that alte: 
the final submission of the case by Counsel for the 


Government and for the defendant respectively, | 


the Consul-General and his two associates concur 


red in opinion that the defendant, P. C. Fullert, | 


was guilty as charged; whereupon the Consul. 
General alone gave judgment, as the statutes 
direct in such cases provided, and decreed the 
penalty affixed to said judgment should be, “im- 
prisonment for six months and a a fine of two thou- 
sand dollars.” Upon the rendition of said judg- 


} ment, and within the statutory limitations, the 
| counsel for the prisoner gave notice of a motion 
| that said judgment be vacated and new trial be 


granted in said case because of certain errors, set 
out in his motion, and irregularities in the rulings 
of the Court below; insufficiency of evidence to 


| 


support the verdict and the judgment; for want of | 


jurisdiction, and newly discovered evidence since 
the trial, &c. All of which are fully related in 
the transcript of the record, filed in this Court; 
but which it is unnecessary to set forth in 
extenso in this opinion, for the reason that the 
decision of this Court on this appeal from the 
judgment refusing the motion for a new trial 
in the Court below—does not require the con- 
sideration of the “ merits of the case” whether for 
or against the prisoner at the bar, or whether 
the Court wank in administering the law or 
was biased against the defendant, as charged 
by appellant, in the judgment rendered. The 


motion for a new trial was denied, from which | 


the prisoner appeals to this Court, and sub- 
mits the accompanying records of the trial—and 
by the learned counsel who represents the ap- 
pellant presents his grounds for said appeal orally 
as well as by brief to the Appellate Court. The 
argument of the Respondent’s Counsel was pre- 
sented in behalf of the United States in the Court 
below on the hearing of the motion for a new trial, 


» and fortunately, with the brief of the authorities, 
has been preserved in the transcript, which in the 


—_————— EEE 


atin 


a 


el 


give 


absence of that able counsellor, will be considered 
as presented in person, supplemented as it has 


been, by the appearance of the Vice and Deputy | 


Consul-General, who, as amicus curia, has been | 


permitted to file a brief for the Government in this 
appeal. This much it has been necessary to recite 
to a complete comprehension of the legal status of 


this appeal, and to a clear understanding of the 


grounds upon which this Court bases its decision. 
1. The United States Ministerial Court for 
Japan is a statutory tribunal, and created by law 
to meet the peculiar and exceptional demands 
incident to the situation existing in all those non- 
Christian countries, where by Treaty Conventions 
—the exercise of jurisdiction, both civil and 
criminal, has been granted to Consular and Mini- 
sterial representatives (or Special Judicial Tribu- 
nals as constituted by the British Government), 
of what are known as the “Treaty Powers.” Said 
jurisdiction may be duly exercised within certain 
fixed and limited boundaries and on certain con- 
ditions of residence, over the citizens and subjects 
of said Powers. Original jurisdiction (reference 
is now had solely to United States representa- 
tives) is lawfully exercised by the Consuls of 
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said United States in all matters of civil redress, 
or of crimes to which American citizens are parties, 
subject to the exceptions and limitations mentioned 
in tion 4,109 of the Revised Statutes, which 
reads as following.:—‘“‘Section 4,109. The juris- 
diction of such Ministers (referring to the Minister 
of the United States,) in all matters of civil redress, 
or of crimes, except in capital cases for murder ot 
insurrection against the Governments of such 
countries respectively, or the offences against 
the public peace amounting to felony under the 
of laws the United States, shall be appellate 
only; provided, that in cases where a consular 
officer is interested either as party or witness, 
such Minister shall have original jurisdiction.” 
In order to a complete understanding of the 
original jurisdiction which may be exercised by the 
U. S, Minister, we quote Section 4,090 as follows : 
"Section 4,090. Capital cases for murder or 
insurrection against the Government of either of the 
countries hereinbefore mentioned, by citizens of 
the United States, or for offences against the 
public peace amounting to felony under the laws 
of the United States may be tried before the Mini- 
ster of the United States in the country where 
the offence is committed if allowed jurisdiction; 
and every such Minister may issue all manner 
of writs to prevent the citizens of the United 
States from enlisting in the military or naval 
service of either of the said countries, to make 
war upon any foreign power with whom the 
United States are at peace, or in the service of 
one portion of the ‘ey against any other portion 
of the same people, and he may carry out this 

wer by aresort to such force belonging to the 
United tates, as may at the time be in his reach.” 
While the original jurisdiction of the Ministerial 
Court is thus limited by the section just referred 
to, the appellate jurisdiction of the Court is like- 
wise limited and clearly defined by the United States 
Statutes. Within these limitations only may the 
appellate powers of this Court be lawfully invoked 
and exercised to correct errors of law or matters 
of fact occurring in the trial below, in order to re- 
form or overturn if necessary, the judgment of the 
Consular Courts. These limitations to the exercise 
of appellate jurisdiction in criminal cases by this 
Court are defined by sections 4,089 and 4,106 of 
the Revised Statutes of the United States, which 
we quote in extenso: “Section 4,089. Any Con- 
sul when sitting alone may also decide all cases 
in which the fine imposed does not exceed five 
hundred dollars, or the term of imprisonment does 
not exceed ninety days; but in all such cases, if 
the fine exceeds one Raniieo dollars, or the term 
of imprisonment for misdemeanour exceeds sixty 
days, the defendants or any of them, if there be 
more than one, may take the case, by appeal, 
before the Minister, if allowed jurisdiction, either 
upon errors of law or matters of fact, under 
such rules as may be prescribed by the Minister 
for the prosecution of appeals in such cases.” 
“Section 4,106. Whenever, in any case, the 
Consul is of opinion that by reason of the legal 
questions which may arise therein, assistance will 
be useful to him, or whenever he is of opinion that 
severer punishments than those s ecified in the 
preceding sections will be required, he shall sum- 
mon to sit with him on the trial, one or more citi- 
zens of the United States, not exceeding four, and 
in capital cases not less than four, who shall be 
taken by lot from a list which had previously been 
submitted to and approved by the Minister, and 
shall be persons of good repute and competent for 
the duty. Every such associate shall enter upon 
the record his judgment and opinion, and shall 
sign the same, but the Consul shall give judgment 
in the case. If the Consul and his associates con- 
cur in opinion, the decision shall, in all cases ex- 
cept of capital offences and except as provided in 
the preceding section, be final. If any of the asso- 
ciates differ in opinion from the Consul, the case, 
without further proceedings, together with the evi- 
denceand opinions, shall be referred tothe Minister 
for his adjudication, either by entering up judg- 
ment thereon or by remitting the same to the 
Consul with instructions how to proceed therewith.” 
These statutes, strictly construed, give to the 
Ministerial Court of the United States for Japan 
appellate jurisdiction in the following cases, to wit : 
ist. In ail cases tried bya WU. S. Consul when 
sitting alone * when the fine exceeds one hundred 
dollars or the term of imprisonment for misdemea- 
nour exceeds sixty days,” &c. 2nd. In all cases 
where any of the associates differ in opinion from 


the Consul (sitting as a Court) as to the guilt or 


’ 


az 


innocence of the prisoner on trial, or as to matters 
of law or of fact which may affect the final judg 
ment of the Court. ‘“* The case” (following the 
express directions of the statute) without fur. 
iher proceedings, together with the evidence 
and opinions, shall be referred to the Minisie: 
lor adjudication, either by entering up judg 
ment thereon or remitting the same to the Cor 

sul with imstructions how to proceed therewith.” 


jin strict legal construction a formal appeal \& 


the Minister can only be made under the specilic 
provisions of Section 4,087 R.S.; where the associ- 


aies ana Consul differ in opi on, Lhe « ce comes 
before this Court without a motion for adjudication, 
and mitt by ‘oO rete:red by ihe Cay by w al 
once mn the discl lige ot i] © imperative ot VALIONS 
imposed by | Cc laws it} such Cant 1} ads nal Dio. 
, ’ ; ' 
vided. In tne case now on appeal before the Court 


} 


there is no question raised as to the agreed state 


ment of fact appearing m the transcript from | 


| 5 


which this Court is informed that on the trial of 
the case of the Unned States against P. C. Fullert 
it the Consulas General Court, the ( onsul Ceene 
ral then presiding did summon to sit with him 
the said trial two citizens of the United States “ of 
good repute and competent for the duty ” and it 


respects ct ming up to the ectandard « | qualinc, I ' 


| demanded by the laws. Neither is there any con- 
i tention about the fact that the associates concurred 


with the Consul-General in pronouncing judgment 
of gutity against the defendant Fulle:t, and that 
the penalty affixed by the judgment ofthe Court 


| was imprisonment and fine as heretofore recited. 


lhe judgment was therefore final, and beyond 
the power of this ot any ¢ ther tribunal to afloid 
reliel by appeal. The motion for a new trial was 
properly made in the Court below, and there can 
be no doubt as to the right of that Court to grant 
such a motion, and award a new trial to said de- 
fendant. The Consul-General in the exercise of 
his undoubted legal prerogative declined to grant 


a new trial and dismissed the motion, and the | 


judgment dismissing said motion is on record, and 
1s also final, from which no appeal lies to this Court. 
lf no general appeal les under section 4,100 
from the judgment of the Court pronouncing the 
guilt and affixing the punishment of the defendant 
(which vin w sees to have be e1 acquit s( ed in | 5 
the learned counsel for the defendant)—a fortior: 
it would follow, in the absence of any statutors 
qualification of Section 4,106—allowing special 
appeals in certain cases—that an appeal from a 
mere order denying a motion for a new trial in a 
case where the judgment is final could not be 
entertained by this Court; and was not intended 
by the law-making-power to be so construed by 
the Ministerial Court of the United States t 
the judgment in the case rendered by the Con. 
sular-General Court is final, neither the spirit o1 
reason of the statutes, which decrees it finality, 
could allow the object of the law to be defeated and 
the final judgment set aside by the indirect and 
circuitous method of an appeal from a motion 
denying a new trial in the Court below. The self- 
evident aphorism that the “ greater contains the 
lesser,” &c., is applicable to the powers of judicial 
tribunals as in material matters. If no appeal is 
allowed directly from the judgment, which ts pro 
nounced on the law and the facts of the case, 
certainly no appeal can be invoked froma subse 
quent order of the same Court denyiny a new trial, 
which if allowed by this Court would disturb the 
verdict and the judgment, which the laws make 
final and therefore not subject to appeal. But per 
contra, this Court has been referred to Section 
4,091 of the Revised Statutes, and the contention 
is made by the learned counsel for the defendant 


that said section qualihes the provisions of Section | 


4,106, and he insists, in an argument of great 
ingenuity as well as ability, that under the last 
clause of said Section 4,091, the U. S. Ministerial! 
Court may entertain the present appeal irom the 
judgment of the Consular General Court denying 
the motion for a new trial. We quote the section 
on which the appellant mainly relies as follows: 
** Section 4,091. Each of the Ministers mentioned 
in section forty hundred and eighty-three shall, in 
the country to which he is appointed, be fully au- 
thorized to hear and decide all cases, criminal and 
civil, which may come before him, by appeal, unde 
the provisions of this title, and to issue all processe 
necessary to execute the power conferred on him 
which comes up with it, pr to hear the parties 
further, if he thinks justice will be promoted there- 
by ; and he may also prescribe the rules upon which 
new trials may be granted, either by the Consuls 
or by himself, if asked for upon sufficient grounds.” 
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lt will be observed that this section relates to 
the exercise of appellate powers by the Ministerial 
Court in such cases criminal and civil which may 
come before it on appeal under the “ provisions of 
this title,” and that he may “ prescribe the rules 
upon which new trials may be granted, either by 
the Consul or by himself, if asked for on sufficient 
grounds.” This evidently refers:—tst. To the 
rules and regulations to govern the Consular 
Courts in the matter of new trials; and and. 
To the rules and regulations which may be 
prescribed for the Ministers themselves, in grant- 
ing new trials in those cases where sepente are 
allowed to his Court by laws, and to those cases 
which may be tried by the Ministers themselves 
in the exercise of original jurisdiction. These 
“rules and regulations” have already been 
made by the United States Minister, and duly 
adopted by Congress, and have the force and 
effect of law. But these “rules and regulations” 
create no new rights unknown to the laws, and are 
intended only to aid and assist in their administra- 
tion and execution ; constituting what may be figu- 
ratively and appropriately called the machinery of 
the courts necessary to reach the ends of justice— | 
in the process of its attainment. This Court is 
clearly of the opinion that this Section does not in 
any sense qualify or enlarge the appellate powers of 
the Ministerial Court, in relation to appeals from 
the final judgment, or from any subsequent order 
of the Court below refusing a new trial. In these 
views we are not left without the authority of 
honoured precedents. In the “ Foreign Relations 
of the United States, of 1876,” page 352, it is an- 
nounced by the honourable the Secretary of State, 
and not since overruled, as an instruction to my 

redecessors, that, “no power is given to the 
United States Minister in Japan to make a regu- 
lation which will establish or impair the rights 
existing between parties, or to create or impose 
new obligations on citizens. He is confined to 
making regulations which will enable the establish- 
ed Courts to administer justice between parties 
according to existing laws and to punish those 
who offend against the laws.” The power and 
authority, therefore, conferred by Section 4091 
(confidently invoked by appellant’s Counsel) on the 
United States Minister to make regulations govern- 
ing new trials, A&c., could not be construed to give 
a leo-aihinn power to the United States Mini- 
ster; and, especially, could not confer a power upon 
that officer to nullify and repeal in substance exist- 
ing laws. The published “ Regulations " (see 126th 
rule, page 24), have already complied with Section 
4,091, and disposed of the matter of appeal definitely 
in the following words :—“ An appeal may be taken 
from a final judgment in an action or special pro- 
ceeding commenced in the Court in which the same 
is meee, Sens (when not made final by law) (the 
italics are ours)—within one year after the rendition 
of the judgment; from an order granting or re- 
ferring a new trial,” &c., &c. All these appeals 
referred to in said Regulations are qualified by 
express reservation of my predecessors and con- 
curred in by the United States Consuls in Japan 
—‘‘when the same is not made final by law.” 
The laws of the United States make judgment 
against the appellant Fullert (defendant in the 
Court below) a final judgment, and therefore no 
appeal whether from the main judgment or from 
interlocutory orders can be allowed. These views 
ine of the former decision of this 


the State Courts) exercise exclusive and origina... 


jurisdiction in all penal offences against the laws 
of the United States. Their judgments, too, are 
final in all criminal cases hea them. In the 


case of ex parte Watkins, tried belore the United 
States District Court, the Supreme Court of the 
United States ruled as follows :—“ This Court has 
no appellate jurisdiction to revise the sentence of in- 
ferior Courts in criminal cases, and cannot, even if 


Courts of the United States in extraterritorial coun- 
tries, and the Ministerial Courts are analogous as 
Jo jurisdiction and appellate powers to the District 
and Circuit Courts and the Supreme Courts of the 
Dnited States. We cannot, therefore, inquire into 
the merits of this case, as it was tried in the Con- 
sular-General Court. If errors existed, or a judg- 
ment influenced by even improper though honest 

rejudice, as is alleged b nsel, has been 

ronounced, it is final, and as authoritative as if 
acquiesced in by the prisoner himself or approved 
by his counsel. It might be the misfortune of the 
overnment—in rare and exceptional cases, be it 


from inexperience and want of intelligent know- 
ledge of the laws by that service, but it cannot be 
charged to the insufficiency of the wisdom of the 
laws themselves, or their authors. In the case of 
ex parte O’ Neil the Ministerial Court took occasion, 
while denying appellate jurisdiction to the prisoner, 
to admit, from an inspection of the transcript of 
the record and the petition then before the Court, 
that the * penalty imposed by the Consular Judge 
was in excess of the penalty prescribed by the laws 
of the United States for the crime of manslaughter,” 
&c.; but added thereafter that “the judgment 
of the Consul in the case being final, it is for the 
President of the United States, and not for the 
Minister, &c., to relieve the petitioner from the 
judgment, or from the excess of a penalty.” It 
also appears from the opinion of this Court in that 
case that on his “ official representation to the 
President, his award of conditional pardon remitted 
the excess of the sentence.” The learned counsel 
for the appellant, in his supplemental brief, relies 


sitting alone may decide all cases in which the fine 
im 
the term of imprisonment does not exceed 


one hundred dollars or the term of imprisonment 
for misdemeanour exceeds ninety days the defen- 


ster, either upon errors © 
fact. He insists that section 4,106, which declares 


felonies or misdemeanours) shal] be final whenever 
the Consul and Associates concur in opinion, is 

ualified by section 4,089, allowin appeals of this 
iasnaeie y the following wo the section 
* * * * “the judgment shall be final except 
in capital cases, and except as provided in the pre- 
ceeding section,” which is section 4,105, and not 
lifica- 


cannot nize the distinction or the 


-tion, as invoked by the Counsel when sought for 
in either section 4,105 or 4,089. 


tion harmoniously with the subsequent sections 
of the tutes, it must be read to confer on the 
Consuls full judicial authority to sit alone, within 


Court in the case of ex parte O'Neil, (Hon. John 
A. Bingham presiding) where it was held by that 
eminent jurist that no appeal lies to this Court 
from a judgment in any criminal case wherein 
the United States Consul and associates concurred 
in opinion as to said judgment. (See ex parte 
O'Neil. Records of United States Ministerial 
Court, March 17th, 1882. See also United States 


versus Ross, page 3, United States Consular Court. 


Digest.) There may be cases of evident hardship 
and even oppression under the cover of judicial 
process, where the denial of an appeal leaves the 


wronged and the oppressed without a legal 


remedy; and yet the experience and the history 
of jurisprudence as administered in all enlightened 
ages, and as especially illustrated by the English 
and American Courts is that limitations as to juris- 
diction and the right of appeal must be prescribed 


_and distributed among the various tribunals, civil 


and criminal. There must bean end somewhere to 
litigation involving not only property rights but the 
life and liberty as well of the citizen and the subject. 


In America, the District and Circuit Courts of | O'Neil) 


the United States (as contra-distinguished from 


hundred dollars or the impri 


the limitations therein mentioned, and to render 


dred dollars or the term of impri 
exceed ninety days; but if 


prisonment exceeds sixty 
days, an appeal will be allowed,” &c. If the tine 
does not exceed one hundred dollars or the impri- 
sonment sixty days, the Consul’s decision is final. 
There is no conflict in the laws thus interpreted 
by this Court. We hold that an appeal does lie to 
this Court from the judgments of all Consuls, when 
sitting alone in all cases when the ju t ex- 


ow. 


the defendant was tried not alone b 


' concurred in 
ment ren 


_ whose 


ceeds sixty days. But this last is one of the only 
two exceptions referred to by Section 4,106, and 


this exception does not refer in terms to section 
In this case | 
the Consul, | 


4,089, nor embrace the case at bar. 


is no : or petition (as an- 
nounced by this pabbees of ex parte 
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‘may be invoked at all times by American Citizens, 
or by those who, being sabes native-born nor 
naturalized, may yet claim the protection of that 
Government, by virtue (as did the appellant) of 
serving at the time of his arrest on a vessel flying 
the national flag. Following the express require- 
ments of the Statutes of the United States, the 
rulings of the Supreme Court of the United States 
in analagous cases, and the decisions of my pre- 
decessors, acting judicially 1 am of opinion that 
the appeal of P. é Fullert from the order of the 
Consular-General Court, denying his motion for 
a new trial, cannot be entertained for want of 
jurisdiction in this Court. The said appeal is 
therefore dismissed, and this decision will be duly | 
certified to the Consular-General Court at Kana- 
}gawa for its observance accordingly. 


Ricwarp B. Hussarp, 


Envoy Extraordinary and Minister Plenipotentiary 
of the U.S. of America in Japan, 
Acting Judicially. 
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Selected Tranalations. control of the Japanese Government. Ever 
, —— ‘since the days of the Restoration foreigners 
FOREIGN JUDGES. have been employed in nearly every Govern- 
Translated ay : , ‘wichi| ment department. No new work, be it on 
‘, / “as oe land or sea, was in those days undertaken 
* ‘The Law is like a ship, of which judges are | Without foreign aid. Railways, mines, tele- 
the officers. The ship must be strongly built graphic lines, banks, the mintythe university 
to carry its passengers over many thousand —that fountain of knowl y— the —s | 
: miles of stormy seas, and the officers have to and navy, the bulwarks of the nation—in all 
be well trained and skillful. We have already | these foreigners have been unhesitatingly 
dwelf*upon the necessity of perfecting the | ™ployed by the —— More than 
¢ivil and criminal law in order to carry out | ‘his, citizens of Europe And American ha 
and have repeatedly urged | been even engaged as political advisers and 
that the ‘ship chosen to bear so valuable a in the compilation and revision of the nation’s 
freight must be strong and safe. But now|!#ws. -Indeed, we doubt if the advance we 
. we must go a step further, and speak of the have so far made would have been possible 
gaat ts of those who are to guide the without the assistance of Westerners, and 
: paradoxical though it may sound, it is owing 
34 we assume that exterritoriality will| to foreign skill that we are now in many 
be abolished so soon as the people have| things able to get along without foreign aid. | 
confidence in the skill of Japanese judges| There is no sound reason to object to the 
and believe them capable of deciding alj|employment of foreigners on tlie bench. | 
disputes between foreigners and Ja They have been of approved value in other 
For our part we believe that the dip] ts, and will not fail us-here. | 
of this country will not achieve ultimate pT ee | 
success unless influential foreigners express | , 
their willingness to trust to the ability of the 


; 
. Officers of our courts. In order to obtain 4 cas 
this confidence many vital changes must fodee O4G. /FI6 
“take place im our courts, first of which is the , 


employment of foreign judges. In accor- 
- dagge with our views, we would advocate the 
of foreign judges in the Courts 
and Appeal, and would have 
empowered to adjudicate in all cases |. 
foreigners, or foreigners and Japa- |. 
The appointment and supervision of |. 
these foreign judges should rest entirely |. 
with this Government, as in the case of 
Japanese judges. It is quite natural that 
foreigners, as impartial as they may be, 
should experience a greater or less degree 
of apprehension in abandoning all exter- 
ritorial privileges and submitting to the 
jurisdiction of Japanese courts. oN 
circumstances it is vain to insist upon 
submitting to the laws of the country in| 
which they live—as required by international | 
law—unless some concession be made them. 
The readiest way to bring them underJapa- 


of foreigners in every court of 

out the country, but only in those before 
which cases involving Westerners are most 
likely to be brought. For we do not believe 
that foreigners will flock to all parts of 
Japan so soon as mixed residence is sanc- 
tioned. 

Some may object to this proposition on 
the score of its being as much opposed to 
the principles of Japanese autonomy as is 
the exterritorial system, and it may be con- 
tended that mixed jurisdiction will thus prove 
both troublesome and expensive. We do } 
not think that either objection can hold 
good. Mixed residence and the plan we 
propose are of a totally different nature. 
With the former foreign judges are answer- 
able to their own governments alone, but in 
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| Tue conclusion and ratification of an extradition 


| further accentuates the anomalies of extraterri- 
| toriality, as certain Powers interpret the term. 
| Great Britain, on the grounds that extradition 
| having ceased, with her, to be a purely a func- 


| of performing all judicial acts as regards her 
| own subjects in Japan, claims that she is entitled 


treaty between the United States and Japan still 


tion of the executive and become a judicial act, 
and that by treaty she has acquired the privilege 


t® pursue and arrest within Japanese terri- 
tority Englishmen flying thither to escape the 
consequences of crimes committed elsewhttre. 
The contention is intelligible enough, but 
scarcely, as we think, tenable ; since, if pushed 
to its logical consequence, it means that each of 
the Treaty Powers is competent, by independent 
legislation, to extend extraterritorial privileges 


“events, we have now an-emphatic declaration 
from the Government of the United States that, 
in matters relating to extradition, the Treaties 
have no-wise altered Japan’s status as an 
| independent empire. 
. a 

President Cleveland’s announcement that one 
reason for the conclusion of the Extradition 
Treaty is “because of the support which it 
_will give Japan in her efforts towards judicial 
authority and complete sovereignty,” seems 
| worthy of the liberal attitude which the United 


) 
| 
| 


| States have always adopted towards this coun- 


try. It may be said that this treaty, accom- 
panied by such an announcement, is the second 
practical evidence which the United States 
have given of their good will. Of professions 
fthere has not been any stint, but with the 
exception of the restoration of the Shimonoseki 
indemnity, nothing tangible had been done until 
now. Henceforth there will be less justice on 
‘their side who claim that America’s friendship 
has hitherto been vox ef prateria nihil. 


as much as it pleases, without any regard to the , 
Treaty which confers those privileges. At all” 
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THE EXTRADITION TREATY BE- 
TWEEN JAPAN AND THE UNITED 
STATES OF AMERICA. 

—__—_+ 
WE publish to-day the text of the Extradi- 
tion Treaty just concluded between Japan 
and the United States of America. The 
original Treaty was in English, with the 
exception of His Majesty the EMPEROR’S 
ratification, our translation of which 
authorized. 
| The negotiation and conclusion of this 
| Treaty have been marked by a degree of 
| expedition which is not usual in diploma- 
| tic proceedings. 
extradition treaty between Great Britain 
and America’ had been under discussion 
for nine years when the present Repre- 
sentative of the United States in London 
brought his legal abilities to bear on the 
question. Yet the treaty is still res infecta. 
'| The idea of this Japanese Treaty, on the 
other hand, was conceived last December. 
It was concluded the 2gth of April; ratified 
the 25th of September, and the ratifica- 
tions were exchanged the 27th day of the 
latter month. The whole transaction oc- 
| cupied barely nine months. 

The circumstance which led imme- 
diately to negotiations for a treaty of ex- 
tradition between Japan and the United 
States was the flight to the former coun- 
try, last fall, of a citizen of the latter charged 
j with forgery and embezzlement. We 
j need not dwell upon the details of that 
event as they are still fresh in the memory 
of the public... It will be sufficient to say 
that, in the interests of justice and for the 
|jsake of comity, Japan entertained the 
request of the United States, caused the 
fugitive, CALVIN PRATT, to be arrested, 
and handed him over to officials delegated 
by the authorities of the State of Califor- 
nia to receive him. It was explicitly 


is 


at the time, that this unusual exercise of 
executive power was not to be construed 
as a precedent, and the United States 
Government, recognising the inconveni- 
ence of leaving the question of extradi- 
} tion in such an indeterminate form, fell in 
| with Japan’s suggestion, and proceeded to 
| negotiate the Treaty of which the ratifica- 
| tions have now been happily exchanged. 
The affair derives its chief interest 
from its bearing upon that much discussed 
and constantly misinterpreted subject, 
extraterritorial jurisdiction. By treaties 
concluded twenty-eight years ago, Japan 
temporarily surrendered to foreign Consular 
Courts a portion of her jurisdiction. The 
| unique purpose and pretext of this measure 
| were to exempt the persons and_pro- 
| perties of foreigners residing or travelling 
in Japan from the then cruel processes of 
Japanese law. That, indeed, according to 


the unanimous verdict of eminent jurists, | 


' 


The subject of a new 


is the sole raison d’étre of extraterritorial 
jurisdiction wherever it has been claimed | 
and permitted. 
only foreigners who violate the provisions | | 
of Japanese law can be exposed to the 
risks of its processes. Therefore the in- 
tention of extraterritorial jurisdiction can- 
not concern foreigners who may fly to 
Japan to escape the consequences of 
crimes committed beyond her borders in 
violation of the laws of a foreign State. 
Such fugitives could not, under any cir- 
cumstances, be properly tried and puni- 
shed by her Courts, and therefore she 


Now, it is manifest that | 


| could never have renounced by treaty the 


| Soil. 


power to try and punishthem. In a word, 
she did not, and could not, surrender to_ 
foreign Consular Courts any functions not 
exercised by her own territorial Courts. 
Such a function is the duty of arresting 
and extraditing persons fleeing from foreign 
justice. The power to make these arrests 
and surrenders belongs primarily to the) 


executive, and in Japan its still retained 
entirely by the executive; although in some 
other countries—notably Great Britain— 


,it has been partially delegated to the 


judiciary. Thus the Treaties of 1858 did 
not in any way affect the question of ex- 
tradition, and assuredly the purely judicial 
concessions which they contained could 
not confer upon their foreign signatories 
executive power to over-ride Japan’s so- 
vereign right of asylum. For the great 
Majority of those signatories the question 
possessed no practical importance. But 
England was obliged to consider it, owing 
to the proximity of her territories and the 
corresponding probability that fugitives 
from her justice might escape to Japanese 


She settled the matter very simply 


_ by assuming that, under the Treaties, she 


stipulated by the Japanese Government, | | “~~ 
_ eminently practical and, from England’s 


had acquired the power to pursue and 
arrest her fugitive subjects within Japa- 
nese territory. The assumption was 
point of view, not wholly illogical. She 
held that for all judicial purposes Japanese 


soil is as British soil ; with her the processes 


j 


| 


of extradition are, in great part, judicial 
processes; therefore the power to follow 
and seize her fugitive subjects within Japa- 
nese borders was included, she claimed, 
among the judicial functions delegated to 
her by the Treaties. The contention will 
not bear examination. For, in the first 
place, apart from the reasons we have al- 
ready stated, if England acquired any such 
power under the Treaties of 1858, she 


| must also have incurred the obligation to 


surrender Japanese subjects flying to her 
territories.to escape the consequence of 
crimes committed in Japan against Japa- 

se laws. But she neither acknowledges, 
or could legally acknowledge, any such 
obligation. And in the second place, she 
explicitly denied, in 1849, that the Capi- 


tulations in Turkey—which confer the 


- 
* 


? 


same immunity from Turkish jurisdiction 
as that enjoyed by foreigners in Japan— 
could bear the construction subsequently 
placed by herself upon the Japanese 
treaties. 

Considering, then, the attitude aesumed 
and maintained by Great Britain in this 
matter, there is much interest in the fact 


taken up a wholly different position. At- 
tempts will doubtless be made to construe 
this*into another evidence of America’s 
friendly disposition to Japan, and of her 
readiness to separate herself from the 
league of Powers by whichthis empire 
has been held in virtual subjection for 
so many years. We should be the last to 
withhold from the United States any por- 
tion of the credit justly deserved by their 
kindly and liberal demeanour towards 
Japan. Happily, too, the time has come 
when no contrast that may be drawn be- 
tween the practical goodwill of any one of 
the Treaty Powers and that of Great 
Britain, can be to the latter’s disadvantage. 
But in this particular case we would re- 
mind Japanese critics that England and 
the United States were differently circum- 
stanced. The territorial laws of the former 
lent themselves to an interpretation of the 
Treaties which could not have been ac- 
cepted by the latter with any show of pro- 
priety. Had not this vital difference existed, 
itis probable that the United States would 
not have left themselves the opportunity 
which has now matured to their own credit 
and to the satisfaction of Japan. 

With regard to the terms of the Extra- 
dition Treaty itself, it will be observed that 
the list of crimes is sufficiently full, but 

‘that, owing in part to the amendments 
proposed in’ Washington, it does not 
include any offences which would be be- 
neath the dignity of an international com- 
| pact, or which, owing totheir different defini- 
tions and degree under different statutes, 
might not be readily capable of general 


might, perhaps, have been improved by 
the insertion of the words “ or other pro- 
| perty” after the words “or other build- 
ings.” But as it stands it is a sufficient 
protection against the outrages of that 
increasing class of scoundrels who pervert 
the discoveries of science into instruments 
of savage crime. This, in effect, is the 
clause whose insertion in the new Extradi- 
tion Treaty between Great Britain and the 
United States is so much desired by the 
_ former. Thus Japan's first Extradition 
| Treaty has also the honour of being the 
first to contain a condition clearly neces- 


that the United States of America have |} 


intérpretation. The 13th clause of Article| 
II. will be read with special interest. It, 


sitated by the state of modern socicty, but 
hitherto rejected by international prejudice. 

In some other respects the Treaty ex- 
hibits an enlightened view of interna- 
tional law. In previous treaties it has 
generally been the custom to provide 
that a fugitive belonging to the coun- 
try in which the demand of extradi- 
tion is made, shall not be given up, 
The effect of this provision is to favour 
escape from justice. A nation does not 
try its own subjects for foreign crimes. 
Thus, while a domiciled person suffers for 
his offences, and while a traveller is amen- 
able to the laws of the land through which 
he passes, the criminal who flies to his own 
country is beyond the reach of justice. 
The Treaty now before us does not pro- 
mise immunity to such fugitives, but makes 
their surrender discretionary. Again, the 
common stipulation that if the person 
demanded has committed crimes in the 
State where he is arrested, the latter’s 
claim of justice against him shall be first 
satisfied, is here modified by the proviso 
that the delay incident to the satisfaction 
of such claim “ shall not prevent ultimate 


extradition.” Well worthy of notice, too, 
is the last cause of Article V. It is there 


provided that ‘“‘the fugitive shall be sur- 
rendered only on such evidence of crimi- 
nality as, according to the laws of the 
place where he is found, would justify his 
apprehension and commitment for trial if 
the crime had been there committed.” 


This, though not an unusual stipulation, 


is significant as a recognition by a 
great Western Power of the condition 
and comprehensiveness of Japanese cri- 
minal codes. We heartily congratulate 
Japan upon the conclusion of this Treaty, 
and we venture to hope that its success 
may be an omen of the result which awaits 
her in the far larger and more important 
treaty problem now inviting solution. 
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Tue Fiji Shimpo refers to the Nagasaki affair 
in terms with which we entirely sympathise, but 
which are unfortunately too late to be of practical 
value. Our contemporary complains strongly 
of the obstrc.ctive attitude assumed by the Chi- 
nese Government, and animadverts severely 
on the fact that a complication which the 
ordinary processes of naval or consular 
jurisdiction could have settled without dif- 
culty or delay, has been aggravated and 
procrastinated to such an extent that popular 
feeling is gradually becoming excited. The 
Fiji finds it difficult to imagine that the 
Chinese Government are acting with deliberate 
purpose in this matter, and is rather disposed 
to infer that they have been deceived by the 
representations of their officials and employés 
who are concerned in the conduct of the negotia- 
tions. The obvious interest of these latter is to 
raise as Many perplexing issues as possible so 
as to prolong a business which from their point 
of view ig neither unpleasant nor without pecu- 
niary attractions. Our contemporary according- 
ly recommends that the services of foreign law- | 
yers should be entirely dispensed with, and 
that the affair should be restored to the basis on 
which it stood before the appointment of the 
Commission now silting, the Japanese local 
authorities adhering firmly to the indictment 
presented by them to the Chinese Consular 
Court. It was China, says the 7777, who in the 
first place diverted the settlement from its nor- 
mal channels, and she Cannot complain if 
Japan now insists on reverting to the route 
which ought never to have been abandoned. 
Such a step would not only be for Japan's 
interest, but would also accord with the desire 
attributed to the Viceroy Li. 


+ 

* * | 

This advice would be excellent were it more | 
timely. However regrettable the fact may be, 
there is no denying that Japan has committed 
herself to a course from which it would be 
extremely difficult, if possible, to depart now. 
Events are confirming the opinion we expressed 
at the outset ; namely, that the appointment of a 
| commission was a great, almost a fatal, error. 
So far as China was concerned, she was of 
course at liberty to appoint as many commis- 
sioners as she pleased. Such a method of col- 
lecting evidence might not have been unwise or 
inexpedient in her case. But why Japan should 
have agreed to adopt the same method, we have 
never been able to discover. The thing is done, 
however, and there is obvious reason to appre- 
hend that any attempt to go back upon a step 
so eminently suited to China's convenience 
might involve further concessions. If Chinese 
statesmanship were less given to temporizing, 
and more accessible to practical considerations, 
there might be hope of establishing the fact that 
all this needless delay and complication must in 
the end magnify an utterly paltry business into 
a new source of international dislike and dis- 
trust. But when have considerations of this 
nature induced China to voluntarily abandon a 
situation exactly adapted to her drifting, dally- 
~~ | ing mood? 
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Island of Tsushima, for the 
inapeoting the proposed fortifica- 


have been undertaken there, 
[probably owing to the adverse reports from 
the Admirale in command of the Squadron. 
There are several objections to the place, and 
it would never have occupied, probably, 
but for the fear that would do so, and 
in case of a war with tlint power, it was im- 
portant that England should hold a strategic 
position that wéald ‘be a check upon and 
‘menace to Viadivostock. The islands are 
exceedingly small, there is a total absence of 
level ground on any of the group, the harbour 
ia difficalt to fortify, and the place is too far 
from the mainland to admit of its becoming 
much of a trading centre. Yet it fulfils at 
Teast one condition ; its position, strategically 
te ae 
as it dominates the Broughton Channel, and 
it at least fornishes a station east of 
Hongkong and consequently forms a link 
in the chain of commanication with British 
Colambia. Perhaps, however, a more favour- 
able position in this respect can be found. At 

events it should be sought, seeing that 


der Port Hamilton they give up all share in 
the control of the Broughton Channel, which _ 
would then be jointly commanded by Chita 
and Japan—China by holding Port Hamilton, 


~jand Japan throngh her possesssion of Tsu- 


shima, Neither of these two Powers would be 
willing to admit any European Power toa 
share in the control of this channel; and 
minus Port Hamilton, England would have 
no pretext for going there, China sees the, 
importance of keeping Rassia out of Corea, and. 
Japan is impressed with the same conviction, | 
bat we are by no means sure that the latter 
would consent to a Chinese occupation of | 
Port Hamilton. 

‘she Tientsin convention between the two 
nations forbids either of them to send an 
armed force to Corea without the consent of 
the other and Corea was, if it is not now, a 
part of that country, “It is clear that 
China will have to reckon with Japan as well 
as with England in any negotiation for the 


‘however, prove that Corea has sold her 


the scene.” It is, however, no doubt in anti- 
cipation of a fresh move being made by Eng- 


transference of Port Hamilton. Should it, 


, | sovereignty over the Nam-how group to Eng- 
land, the question may stand on another basis, 
and the provisions of the Tientsin Convention 
may cease toapply. We feel confident, how- 
ever, that the British Government would be no 
party to a transaction that would be inimical 
to the interests or that would offend the amour 
propre of Japan. The Japanese Government 
would be consulted before such a transfer 
would be made. They are fully alive to the 
importance of preserving Corea from Rassian 
aggression, and they may well be more than 
willing that the main burden of checking the 
insidious encroachments of their great nor- 
thern neighbour should be borne by China, 
who after all is most concerned and is nearer 


land or some other power that Japan is gar- 
risoning and fortifying the islands in 
proximity to her coast. 
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We hereby give Our Sanction to the Regulations for catching Scals and Sea-otters and for the Bale 


| Importation of their Raw Skins and order the same to be promulgated. — 
(Privy Seal) . (Sign-manual) 
The 16th day of the 12th month, 
19th year of Meiji. 
Countersigned by 
COUNT ITO HITROBUMT, 
President of the Cabinet. 
COUNT YAMAGATA ARITOMO, 
Minister for Home Affairs. 
COUNT MATSUKATA MASAYOS HT, 
Minister of Finance. 


COUNT YAMAGATA ARITOMO, 
Minister of Ajriculture and C 


IMPERIAL ORDINANCE No. 80. 


*. Regulations for catching Seals and Sea-otters and for the Sale and 
Importation of their Raw Skins. 


ART. I—Persons who have obtained the special permission of the Minister of Agrienlt 


hing seals and sea-otters during the term and within the limite of:the places specified for the purpose, | 
‘kaido Local Government. 
Every person catching seals and sea-otters shall at all times carry a certificate of such rer i 
whenever, whether at sea or on shore, any officer supervising seal and sea-otter catching or any 

demands the inspection of the certificate, the same shall be immediately produced. 
ART. I1.—Any person engaging in catching seals and sea-otters shall, on arrival at Hokkaido, 

rt the name and tonnage of the vessel and the names of her crew to an officer designated by the Hykkaido 
al Government Office for that purpose, and shall at all times exhibit, on the most or in some other cons 
ous position in the vessel, a signal specially adopted by the Hokkaido Local Government Office for] vessels 

ging in catching seals and sea-otters. 


ART: 111.—Any person desiring to sell the raw skins of seals and sea-otters shall scsi the . 
> to the officer mentioned in Article If hereof and shall have the seal (a brand may be usel instead of a 


) of the said officer stamped thereon. No person shall be permitted to scll skins not bearing such stamp. 
ART. 1V.—Whenever it is found that any person is importiong the skins of seals and se4-otters 
stamped by the officer as provided in the preceding Article into any port of the Empire, or is staying in any 
vf the Empire with such skins laden on board a veal, or i is selling or attempting to sell such skins in the 
to ee ae ee and shall immediately make complaint to the com- 
nt authorities 
Bat the rav shina of seals and sea-otters caught within the territory of Russia or of the United 
s of America with the serrnbelon of the Governments of those countries, respectively, may be imported into 
mpire, provided the owner or master of the vessel first produces a certificate iasued by a competent authority 
na oc he eee mE a Russian or United States Consul residing in Japan. 
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We hereby give Our Sanction to the Regulations for catching Seals and Sea-otters and forthe Sale 3 
and Importation of their Raw Skins and order the same to be promulgated. | 
(Privy Seal) (@en-manual ) 
The 16th day of the 12th month, 
19th year of Meiji. 


Countersigned by 

COUNT ITO HIROBUMTI, 
President of the Cabinet. 

COUNT YAMAGATA ARITOMO, 
Minister for Home Affairs. 

COUNT MATSUKATA MASAYOSHI, 
Minister of Finance. 

COUNT YAMAGATA ARITOMO, 
Minister of Ajriculture and Commerce. 


IMPERIAL ORDINANCE No. .80. 


Regulations for catching Seals and Sea-otters and for the Sale and 
Importation of their Raw Skins. 
. 


ART. I.—Persons who have obtained the special permission of the Minister of Agriculture and 
‘ommerce in accordince with the second paragraph of Decree No. 16 of the 17th year of Meiji shall engage in 
catching seals and sea-otters during the term and within the limits of the, places specified for the purpose by the 
Hokkaido Local Government. : 

Every person catching seals and sea-otters shall at all times carry a certificate of such permission, 
anl whenever, whether at sea or on shore, any officer supervising seal and sea-otter catching or any police 
uficer demands the inspection of the certificate, the same shall be immediately produced. 

ART. If.—Any person engaging in catthing seals and sea-otters shall, on arrival at Hokkaido, 
mport the name and tonnage of the vessel and the names of her crew to an officer designated by the Hokkaido 
local Government Office for that purpose, and shall at ‘all times exhibit, on the mst or in some other cons 
picuous position in the vessel, a signal specially adopted by the Hokkaido Local Government Office for vessels 
engaging in catching seals and sea-otters. 

ART. 1I1L—Any person desiring to sell the raw skins of seals and sea-otters shall produce the 
sume to the officer mentioned in Article II hereof and shall have the seal (a brand may be used instead of a 
sal) of the said officer stamped thereon. No person shall be permitted to sell skins not bearing such stamp. 

ART. 1V.—Whenever it is found that any person is importiong the skins of seals and sea-otters 
ot stamped by the officer as provided in the preceding Article into any port of the Empire, or is staying in any — 
ort of the Empire with snch skins laden on board a vessel, or is selling or attempting to sell snch skins in the 
arket, the Customs or Police Officers shall seize the same and shall immediately make complaint to the com- 
‘tent authorities. 

But the raw skins of seals and sea-otters caught within the territory of Russia or of the United 
tates of America with the permission of the Governments of those countries, respectively, may be imported into 
he Empire, provided the owner or master of the vessel first produces a certificate issued by a competent authority 
(Russia or the United States, or by a Russian or United States Consul residing in Japan. 
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